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Chapter VIII -- A Roadmap For Reform 


“Equal justice ... has been the dream of the philosopher, the aim of the lawgiver, the endeavor of the judge, the ultimate test of every government and every civilization.”

Chief Justice Winslow, Supreme Court of Wisconsin, 19121  


The ideal of equal justice is deeply embedded in American legal traditions, and routinely violated in daily legal practices. Our nation prides itself on its commitment to the rule of law, but prices it out of reach of the vast majority of its citizens. We have the world’s highest concentration of lawyers, but one of the least accessible systems of legal services. Our constitution guarantees “effective assistance of counsel “ in criminal cases, but what can satisfy that standard is a national disgrace.  Court- appointed lawyers for the poor are not required to have any experience or expertise in criminal defense; they do not even have  to be awake. In civil matters, the law is least available to those who need it most. And primary control over the legal process rests with the profession that has the least stake in reducing its expense. 


At the most fundamental level, the problem involves a mismatch between what the public needs and what the system of justice delivers.  Americans generally want legal services and dispute resolution procedures that are fair, efficient, and affordable.  For most individuals, the current system falls well short.  At a minimum, procedural fairness requires opportunities for meaningful participation before a neutral tribunal. That, in turn, typically requires access to some form of competent legal assistance. Those who need but cannot realistically afford lawyers should have opportunities for government-subsidized services. And all individuals should have access to affordable self-help assistance for routine matters.  For problems  that cannot be resolved informally, parties should have  an adjudicative structure that offers timely, equitable, and cost-effective remedies.  


The preceding chapters have explored all the ways that the American justice system fails to achieve these objectives, and have identified the necessary policy correctives.  What follows is an overview of that agenda for reform. The point is to chart  the changes that are most needed in  legal services and legal processes.


 A.  Government  Funding and Bar Pro Bono Contributions   


Money may not be the root of all evil in the our legal processes, but a lack of money is surely responsible for much of it.  Most programs that assist the poor in civil and criminal matters are starved for resources.  Americans do not believe that justice should be for sale, but neither do they want to pay for an adequate alternative.  Less than 1 percent of the nation’s expenditures on legal services goes to civil legal assistance for the poor.  And less than 3 percent of its law enforcement budget supports indigent legal defense.  America spends only about $2.25 per capita on civil legal aid for the one-seventh of its population that is eligible. That funding level is one-sixth to one-fifteenth of that of other countries with comparable legal systems like Canada, Australia, and Great Britain.  Criminal defense programs average only an eighth of resources available to the prosecution, and their lawyers sometimes must juggle over a thousand felony matters a year. The fees available for court-appointed counsel are capped at  rates that make adequate preparation a financial impossibility.


At these funding levels, not much due process is available.  In principle, America is  deeply committed to individual rights.  In practice, few of its residents can afford to enforce them.  Over 90 percent of indigent criminal defendants plead guilty without trial, typically before any significant effort is made to investigate their case. Civil legal aid programs operate with similarly crushing caseloads, and an estimated four-fifths of the individual needs of the poor remain unmet.  Those estimates do not include millions of Americans of limited means who are above financial eligibility limits but who cannot afford lawyers.  Nor do the estimates encompass collective problems such as discrimination in school funding systems or environmental hazards that legal challenges could help address. 


The inadequacy of financial support is compounded by restrictions on the kinds of cases and clients that government-funded programs may handle. Politically vulnerable groups that are most in need of legal assistance are least likely to receive it.   Excluded from coverage are matters such as those involving prisoners’ rights, school desegregation, and undocumented aliens. Legal services organizations that receive federal subsidies are also barred from  activities such as lobbying, community organizing, or class action litigation.  Yet these are the very strategies that are most likely to help poor communities help themselves, and to address the root causes of poverty, rather than its symptoms. 


Part of the problem is the lack of public understanding of how bad the problem is.  As Chapter I noted, about four-fifths of Americans believe, incorrectly, that the poor are entitled to counsel in civil cases. Only a third think that low-income individuals would have a very difficult time obtaining assistance.  Most people have no sense of the long waits and limited services that result from chronic underfunding of legal services.  Nor are Americans adequately informed about the assembly- line pleas and incompetent lawyering that are routine occurrences in indigent criminal defense.  Public perceptions are  shaped by well- publicized cases and fictional screenplays in which zealous advocacy is the norm.  But a wide gap remains between law in prime time and law in real time, and few well-informed  individuals would willingly trust their lives and liberty to a typical court-appointed counsel system.  


 The prescriptions follow obviously from the diagnosis. The government needs to expand its sources of funding for civil and criminal legal assistance and expand the groups that are eligible for services. Many European and British Commonwealth countries have systems that merit consideration. Typically, they allocate aid on a sliding scale so that individuals of limited means can receive at least partially subsidized services.  Rather than excluding  broad categories of unpopular causes and clients, other countries focus on the merits of the claim.  Does the individual have a reasonable probability of success?  What would be the likely benefits of providing aid and the harms of withholding it?  Similar tests could be adapted for civil matters in this country.  In criminal cases, all jurisdictions should aim for what bar commissions recommend: a rough parity of resources between defense and prosecution.  Statutory fees should  permit a reasonable hourly rate for adequate preparation, and caseloads should not exceed bar guidelines for competent representation. 


The costs of such a system would scarcely be prohibitive. Tripling the annual federal budget for civil legal services would cost less than a billion dollars.  For a nation that is spending  over $160 billion to safeguard the rule of law in Iraq , a modest additional investment in the rule of law at home should not be unthinkable  There are, moreover, ways to expand legal assistance budgets that would be more politically palatable than tapping general tax revenues.  Examples include a surcharge on lawyers’ gross revenues or on court filing fees.  Many states already set aside a small percentage of those fees for legal services.  Increasing the surcharge, at least for cases involving substantial sums,  would be a relatively painless and progressive way to expand access to justice.2  


More  pro bono assistance from the bar would serve similar ends.  As Chapter VI noted, although some lawyers are extraordinarily generous, the average pro bono contribution for the profession as a whole is shamefully inadequate: less than half an hour a week and half a dollar a day. Moreover, much of the work that passes for pro bono does not assist the poor.  Only about 10 percent of lawyers accept referrals from legal services or bar-sponsored programs for low income groups.   What attorneys define as “pro bono” often ends up benefitting  relatives, friends, or clients who fail to pay their bills. The inadequacy of  bar involvement in public service reflects a missed opportunity for both the profession and the public.  Lawyers’ pro bono work has made a major contribution not only to poverty law programs, but also to every important social justice movement of the last half century.  And  attorneys themselves benefit, both individually and collectively, from participation in public service.  It can enhance  their skills, contacts, reputation, and psychological well- being, as well as lawyers’  public image. 


The profession could do much more to promote pro bono service and the values that it serves.  The most obvious strategy is for courts or bar ethical codes to require some modest contribution to legal aid or public interest programs.  Resistance to such requirements might be reduced by providing a broad array of service opportunities, along with training and back up assistance, and by allowing financial contributions as a substitute for direct assistance.  Even if skeptics were correct that rules mandating pro bono work would be difficult to enforce, the benefits might still be substantial.  At the very least, these requirements would support the many lawyers who would like more pro bono involvement, but who are in workplaces that fail to provide adequate resources or credit for such work.  A less controversial alternative would be to require that lawyers report the contributions that they make to legal aid and  public interest causes.  Experience to date indicates that such reporting rules  have led to modest increases in the resources available to poverty law organizations.  Further improvements might result if contribution rates were widely publicized, and if clients, colleagues, and job candidates began paying more visible attention to employers’ pro bono records. 


Even without changes in the rules governing pro bono work, a wide range of strategies are available to legal employers and legal educators to encourage charitable commitment. They can adopt formal policies, impose service requirements, and provide greater resources, rewards, and recognition for pro bono activities.  Law schools could themselves be subject to reporting obligations concerning the public service contributions of their students and faculty. The ABA and AALS also could request such information as part of their accreditation and membership review processes.  These organizations also could encourage specified best practices concerning  law school pro bono programs or help other groups develop such standards and monitor compliance.  It is a disgrace that most law students now graduate without a pro bono legal experience and that most surveyed lawyers report inadequate workplace support for pro bono involvement.  The profession can and must do more to institutionalize its public service commitments.    


B.    Structural Changes in Dispute Resolution and the Delivery of Legal Services   


A second cluster of strategies should focus on structural changes that would improve the functioning of dispute resolution processes and the delivery of legal services.  Access to law is not an end in itself; the goal is justice, and formal proceedings or representation by lawyers is not always the most effective way of addressing legal concerns.  Most individuals prefer to resolve law-related problems directly in out-of-court settings, so one objective of reform should be to promote more informal dispute resolution processes.  For example, businesses and workplaces over a certain size could be required to establish grievance procedures that meet minimum standards of fairness.  


Civil courts should also redesign their own processes to reduce costs and increase accessibility.  In most states, small claims courts are too limited in jurisdiction, hours, location, and enforcement power, and assistance for self-represented litigants in these and other proceedings is inadequate at best.  The tort system is inconsistent and inefficient; relatively few accident victims can afford it, and 50 to 60 percent of the payouts by defendant insurance companies end up compensating lawyers.  In other contexts, particularly those involving families and petty offenses, overburdened trial courts lack the time, resources, and remedial options to address the underlying problems.  Alternative models are readily available. A growing  number of judicial systems offer more accessible and equitable processes. Necessary innovations include: online or automated document preparation services; personalized multilingual help for pro se litigants; simplified forms and procedures; evening hours and community sites for hearings and legal assistance; expanded jurisdiction for small claims courts; specialized no-fault compensation systems in areas like medical malpractice and automobile accidents; and collaborative problem-solving tribunals that partner with other social service providers. 


Comparable innovations are necessary for the delivery of legal services. In essence, Americans  need a wider range of choices in law-related assistance and better regulation of the choices that are available.  Less protection should be available for the professional monopoly and more for individual consumers.  Sweeping prohibitions on the unauthorized practice of law, multidisciplinary partnerships [MDPs], and lay ownership of organizations providing legal services  should be more narrowly tailored to further the public’s rather than the profession’s interest. As Chapter IV notes, other nations generally permit  nonlawyers  to give legal advice, and no evidence suggests that their performance has been unacceptable.  So too, research in this country finds that lay experts typically can provide at least as effective routine services as attorneys.  Consumers  need protection from unethical or incompetent practitioners, but states could meet  this need through licensing or certification systems. The level of oversight should depend on lay specialists’ ability to provide adequate assistance, the seriousness of  harm if they do not, and the public’s ability to assess providers’ qualifications and remedy any deficiencies in their performance.  Nonlawyers also could be held to the same ethical standards as lawyers concerning competence, confidentiality, and conflicts of interest, and could be required to carry malpractice insurance or contribute to client security funds. 


So too, the concerns underlying bans on multidisciplinary partnerships and lay ownership should be addressed by rules protecting the independent disinterested  judgment of lawyers. That is not to discount the difficulties that may arise in enforcing such rules, but the current structure of sweeping anticompetitive prohibitions is scarcely preferable.  Unless and until serious abuses arise,  consumers would be best served by access to professional services that cut across disciplinary boundaries and by greater competition in the financing and management of legal services.  Here again, the experience of other European nations is instructive. They permit multidisciplinary partnerships, and these organizations now dominate the global legal market.  Compared with traditional law firms, the  MDPs owned by accountants offer a wider range of services, more economies of scale, and greater managerial and marketing expertise.  Americans deserve access to similar arrangements, and the bar’s own interests in restricting competition should not stand in the way. 


Nor does the profession need to wait for changes in ethical rules in order to promote   effective collaborative relationships and marketing structures. More lawyers and legal aid programs can develop strategic alliances with other professionals in order to share clients, capital, and expertise. Greater efforts can also focus on targeting low-cost  services to consumers of limited means.  Better design and marketing of group legal insurance, further development and regulation of on-line legal assistance,  and increased support for networks of solo and small firm practitioners all could make justice more  affordable for millions of Americans.  

C. Accountability


A final set of strategies should focus on increasing the accountability of the legal profession and the legal process.  More oversight is necessary both for individual lawyers and for the systems that structure their services.  Courts and bar disciplinary agencies should impose more frequent and significant sanctions for frivolous claims, excessive fees, and incompetent representation.  National data banks should provide ready access to information about such sanctions and other performance-related factors.  Standards governing ineffective assistance of counsel in criminal cases also must be strengthened.  It is appalling that courts allow cases proceed when counsel are drunk, dozing, or demonstrably ignorant of the relevant law or facts.  It is more appalling still that convictions are upheld under such circumstances, even in capital proceedings.  Defendants should not have to prove their innocence in order to establish ineffective assistance.  It should be enough to establish the likelihood that minimally competent  representation would have yielded a significantly better outcome.


Courts and legislatures must also assume greater responsibility to ensure effective systems for funding and regulating legal services for the poor.   In civil cases, courts should be more willing to appoint counsel where fundamental rights and substantial due process concerns are at issue.  The judiciary should also be more willing to strike down restrictions on government-subsidized services that seriously compromise the quality of assistance, such as prohibitions on class actions or statutory fee awards.  In criminal cases, courts should demand a funding structure that insures adequate compensation and resources for indigent defense lawyers, and an independent oversight body to monitor their appointment and performance.  That body should insure that counsel have appropriate qualifications, that their representation meets minimum quality standards, and that judges do not use their appointment power to reward campaign contributors or to punish zealous advocates.  Public defender offices and civil legal-aid programs should also enforce performance standards and should work with other groups to improve delivery structures.


Government funders, bar associations, legal service providers, and academic researchers should all join forces in compiling greater information concerning access to justice.  For example, we need to know more about the effectiveness of specific strategies involving indigent representation, self-help assistance, alternative dispute resolution, and pro bono programs.  Better data are necessary concerning objective outcomes, client perceptions, and community impact.  Only through more comprehensive evaluation can policy makers develop appropriate resource priorities and strategies for improvement.  


Finally, we need more public and professional education about access to justice.  On many crucial issues, most Americans are uninformed or misinformed.  Few members of the general public have any sense of how civil and criminal assistance actually functions.  Fewer still see enough reason to care.  Even lawyers are often ill-informed about the unmet legal needs of middle and low-income Americans and the strategies necessary to address them.  Part of the reason is that most law schools do little to include such topics in their core curricula.  That only one percent of surveyed lawyers recall any coverage of pro bono issues in their law school courses on professional responsibility speaks for itself about the professional irresponsibility of law schools.


Here again, we do not lack for promising alternatives.  The Association of American Law Schools’ “Equal Justice” Project and its Handbook on Law School Pro Bono Programs offer a wealth of information concerning curricular coverage and public service initiatives.  Law school faculty also have a wide range of options for promoting access to justice through research, public education, and pro bono assistance.  Their involvement in such activities needs stronger encouragement in practice as well as principle.  Legal education plays an important role in socializing the next generation of lawyers, judges, and public policy makers.  As gatekeepers to the profession, law schools have a unique opportunity and obligation to make access to justice a more central social priority.3
D. The Politics of Progress


The reforms proposed throughout this volume constitute a more than modest agenda.  They will require fundamental changes in the funding and structure of legal services.  And substantial obstacles stand in the way.  Public opinion surveys consistently find that the vast majority of Americans, while dissatisfied with the delays and expense of the current justice system still believe that it is the best in the world.  Although the vast majority also agree that wealth affects the quality of justice that a litigant receives, they have little idea of the strategies that could reduce that influence.  Neither policy makers nor the public know much about how other countries encourage access to justice and what international practices could be profitably adapted for our own system.  Those who suffer most from current policies are least able to affect them.  The poor, who lack adequate law-related assistance, also lack leverage in legislative and judicial decision making.  Primary control over the delivery of services and dispute resolution processes rests with the legal profession, which is anything but disinterested in the outcome, and which typically dwarfs its organized opposition.  HALT, the only national consumer group that focuses on reforms of the legal profession and access to justice, has a membership of under 50,000 and an annual budget of only about $500,000.  By contrast, the ABA has some 400,000 members, a budget of about 90 million dollars, and powerful alliances with state and local bar associations. As a result, on matters affecting price and competition in the delivery of legal services, the profession has played a dominant role, and one that has often served its own interests at the expense of the public.  For the organized bar, the stakes are money, status, and control.  For elected judges, the concerns include moving cases, controlling costs, and maintaining lawyers’ cooperation and campaign support.  Many key participants in the justice system see too much to lose and too little to gain from any fundamental reform.4

Yet powerful forces are also pushing in progressive directions.  Technological innovations are equipping an increasing number of Americans to solve their own legal problems directly, and they are impatient with the obstacles that stand in the way.  Well-publicized abuses have heightened concern about frivolous litigation, excessive fees, and incompetent death penalty representation. Public dissatisfaction with lawyers and legal processes is increasingly visible, and public image ranks high among the bar’s own concerns.  At last count, Google recorded some 800,000 legal humor sites, and their frequently unflattering content underscores the need for reform.  A growing number of responses have been forthcoming.  Over the last decade, about three quarters of the states have formed some official body concerned with access to justice. These bodies have begun to build the collaborative partnerships and public support that are necessary for effective reform.  The prospects for significant change have never been more promising.5

These reform efforts are deeply rooted in American ideals.  Our national pledge of allegiance affirms a faith in one nation, indivisible, with “liberty and justice for all.”  The challenge remaining is to make good on that commitment and to reconnect our fundamental principles with our legal practices.
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