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AN EMPIRICAL INVESTIGATION INTO APPELLATE STRUCTURE AND
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Commentators have theorized that several factors may improve the process, and thus
perhaps the accuracy, of appellate review: (1) review by a panel of judges, (2) subject-
matter expertise in the area of the appeal, (3) other lawfinding ability, (4) adherence to
traditional notions of appellate hierarchy, and (5) the judicial independence of appellate
judges. The considerable discussion that has expounded upon these theories has
occurred in a vacuum of abstract generalization. This Article adds a new dimension by
presenting the results of an empirical study of bankruptcy appellate opinions issued over
a three-year period. The federal bankruptcy appellate structure provides certain litigants
the choice to appeal, in the first instance, to one of two distinct appellate tribunals—
district courts and bankruptcy appellate panels (BAPs)—whose structural features
relating to the theorized qualities of appellate review differ. As BAPs appear to have
more of the features identified as improving the quality of appellate review, the study
tests the theory through various hypotheses that focus on the perception held by other
federal courts within the bankruptcy appellate structure of the quality of appellate review
provided by these distinct appellate tribunals. The data show that, as measured by (1)
the subsequent disposition rendered by courts of appeals and (2) the citation practices of
other federal courts to the appellate opinions issued by BAPs and district courts, BAPs
have been perceived to provide a better quality of appellate review. Having unearthed
some evidence that supports the theoretical notions underlying the quality of appellate
review, this Article concludes that commentators and policymakers ought to be
encouraged to explore further, in a more detailed manner, the question of how appellate
structure can be designed to produce better results.
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INTRODUCTION

What is the ideal structure for appellate review? Without providing a definitive
answer to the question, commentators have suggested several factors that may improve
the process, and thus perhaps the accuracy, of appellate review. First, it is said that
panels of judges are preferable to review by a single judge. Second, expertise in the
relevant area of law is a benefit. Third, other indicia of lawfinding ability—such as the
ability of lawyers and judges to focus on legal issues without the distraction of factual
conflicts and the amenability of judges’ schedules to contemplation and reflection—
contribute to the quality of appellate review. A fourth factor is whether the court adheres
to traditional notions of appellate hierarchy, for example following earlier precedents of
that court. Finally, it is said that the independence of the appellate judges—that is, the
extent to which job features such as life tenure and a guaranteed salary tend to insulate
judges from pressures to decide cases or issues one way or another—is of value.

In this Article, we endeavor to evaluate empirically the relative quality of
appellate review. To do this, we rely upon data obtained from the appellate review of
bankruptcy matters. The current federal bankruptcy appellate structure provides an
excellent setting in which to study appellate review since it offers litigants two paths for
obtaining appellate review. First, after the bankruptcy judge issues a ruling, litigants may
have the district court—in the person of a single district judge—review that ruling.
Alternatively, the parties may agree (in circuits that have them) to have the bankruptcy
judge’s ruling reviewed by a panel of bankruptcy judges—a so-called “bankruptcy
appellate panel” or “BAP.” Further appeal in both cases—whether from the district court
or the bankruptcy appellate panel—lies with the proper federal circuit court of appeals.

We collected data on affirmance rates in and citation rates to appellate bankruptcy
opinions.  Analyses of the data generally—and analyses of the citation data in
particular—support the notion that BAP decisions in our study are perceived to be of
greater quality than are district court decisions. First, we find some support for the
proposition that courts of appeals are more likely to uphold upon review the conclusions
of BAPs than district courts. Second, BAP decisions are, with statistical significance,
cited more frequently than are district court decisions by bankruptcy courts, BAPs,
federal courts of appeals, and courts in other circuits. Only district courts are not more
likely to cite BAP decisions than decisions rendered by district courts.
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Our findings will be of interest both to theoreticians and policymakers. If courts
try to reach “correct” decisions, then our findings generally buttress the various theories
about how to structure appellate tribunals so as to maximize the quality of appellate
review. This, in turn, should guide policymakers in designing appellate tribunals and
appellate structures in general. In particular, multimember tribunals that adhere to
traditional notions of appellate hierarchy and that have subject-matter expertise in the
area of the appeal appear to be desirable. And even if judges do not strive to resolve
issues and cases “correctly,” our findings still seem to support the notion that judges
perceive that appellate tribunals that have certain attributes will reach correct
conclusions. In this sense, our findings show the persuasive strength of the theoreticians’
story, or at least judges’ perceptions of the strength of that story.

The Article proceeds in the following manner. Part I provides an overview of the
theoretical literature discussing the quality of appellate review. Part II discusses the
means by which we undertook to evaluate the quality of appellate review: Part II.A
presents the legal setting of appeals of core bankruptcy proceedings, and Part I1.B sets out
the hypotheses we sought to test. Part III explains how we tested the hypotheses. Part
III.A details the data we compiled and the essential features of those data. The next two
Parts present the findings of our statistical analyses, with Part III.B explicating the
bivariate descriptive statistics and Part III.C presenting the results of regression tests we
conducted.

l. EVALUATING THE QUALITY OF APPELLATE REVIEW

Assembling an exhaustive list of the ideal elements of appellate review would
present no small task. However, the academic literature does suggest several attributes
that will tend to contribute to better appellate review.

First, commentators laud the use of panels of judges, rather than single judges, to
hear appeals. There are two justifications. First, to the extent that there is an objectively
“correct” answer to a question of law posed on appeal, and to the extent that there is a
greater than 50% chance that each appellate judge will reach that “correct” answer, the
Condorcet Jury Theorem instructs that a panel of judges will more likely reach the
“correct” answer than will a single appellate judge.! Second, even to the extent that one
might question the validity of the assumptions underlying the applicability of the
Condorcet Jury Theorem in the context of appellate review,” there is an argument that the
collegial nature of multimember appellate panels contributes to reflective decisionmaking
and thus to the quality of appellate review.’

' See Jonathan Remy Nash, Resuscitating Deference to Lower Federal Court Judges’ Interpretations
of State Law, 77 S. CAL. L. REV. 975, 1022-23 (2004) (describing Condorcet Jury Theorem).

* See Jonathan Remy Nash, A Context-Sensitive Voting Protocol Paradigm for Multimember Courts,
56 STAN. L. REV. 75, 112-13 & nn.130-31 (2003) (questioning the applicability of the Condorcet Jury
Theorem in the context of appellate judicial decisionmaking).

3 See, e.g., Harry T. Edwards, The Effects of Collegiality on Judicial Decisionmaking, 151 U. PA. L.
REV. 1639 (2003); Lewis A. Kornhauser & Lawrence G. Sager, Unpacking the Court, 96 YALE L.J. 82,
100-02 (1986). But see Richard L. Revesz, Environmental Regulation, Ideology, and the D.C. Circuit, 83
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A second factor that contributes positively to appellate review is expertise of the
appellate decisionmaking in the subject matter of the appeal.* Thus, for example,
Congress created the United States Court of Appeals for the Federal Circuit with an eye
to creating an appellate body with the expertise to deal effectively with the complex area
of patent law.’

Third, courts and commentators identify general “lawfinding ability”—as distinct
from expertise in particular areas of law—as a virtue for appellate review.® While the
Supreme Court has characterized the presence of multijudge panels as “[p]erhaps most
important” in assessing lawfinding ability,” it has also indicated other factors tend to
enhance lawfinding ability in the appellate setting. Specifically, lawfinding ability is
greater when (i) the judges have schedules that allow time for reflection;® (ii) the judges
resolve legal issues once the factual record is fully developed;’ and (iii) the attorneys may
focus on the legal issues in question without the distraction of trial advocacy.'®

A fourth factor that tends to be associated with the quality of appellate review is
the extent to which an appellate court conforms to traditional appellate hierarchy."
Courts in the United States are organized according to a standard hierarchy: Trial courts

VA. L. REV. 1717 (1997) (finding empirical evidence that judges on an appellate panel of the same political
party are more likely to vote ideologically); Cass R. Sunstein, David Schkade & Lisa Michelle Ellman,
Ideological Voting on Federal Courts of Appeals: A Preliminary Investigation, 90 VA. L. REv. 301 (2004)
(finding some evidence of ideological voting on federal courts of appeals).

* See Erwin Chemerinsky, Decision-Makers: In Defense of Courts, 71 AM. BANKR. L.J. 109, 115
(1997) (“Specialization offers two major advantages: expertise and uniformity.”). For an argument that it
might benefit the legal system to have some judges with expertise in areas other than law, see Adrian
Vermeule, Should We Have Lay Justices? (Harvard Law School Public Law & Legal Theory Research
Paper Series, Working Paper No. 134), available at http://ssrn.com/abstract=943369.

> See, e.g., Rochelle Cooper Dreyfuss, The Federal Circuit: A Case Study in Specialized Courts, 64
N.Y.U. L. REV. 1 (1989); R. Polk Wagner & Lee Petheridge, Is the Federal Circuit Succeeding? An
Empirical Assessment of Judicial Performance, 152 U. PA. L. REV. 1105, 1114-17 (2004).

% See Nash, Resuscitating Deference, supra note 1, at 1022.

7 Salve Regina Coll. v. Russell, 499 U.S. 225, 232 (1991).

¥1d. at 231 (noting, with a negative connotation from the perspective of lawfinding ability, that district
judges “preside alone over fast-paced trials™).

’1d. at 232.

'%1d. at 231-32.

' See, e.g., Mortimer N. S. Sellers, The Doctrine of Precedent in the United States of America, 54 AM.
J. Comp. L. 67, 68 (2006) (“The essence of the American system of precedent as experienced in practice
resides in the great authority and hierarchical arrangement of the courts.”); Robert B. Ahdich, Between
Dialogue and Decree: International Review of National Courts, 79 N.Y.U. L. REv. 2029, 2047 (2004)
(suggesting that appellate review and appellate hierarchy are integrally related by noting that “the various
characteristics and functions of appellate review ... suggest that some gradation of judicial authority is
central to the nature of appellate review,” and that “[a]n appellate system of review is one defined by
hierarchy”); John A. Ferejohn & Larry D. Kramer, 77 N.Y.U. L. REv. 962, 998 (2002) (“[T]he
development of an appellate hierarchy with collegial courts at the higher levels and stringent rules of
vertical stare decisis operates structurally to ensure that no individual judge can, by his or her actions alone,
inflict too much damage on the judiciary by making aberrant or overly ambitious decisions.”). But cf.
Pauline T. Kim, Lower Court Discretion, N.Y.U. L. REv. (forthcoming) (arguing that the common
principal-agent model for analyzing lower court efforts to fulfill appellate court mandates ignores the
allocation of discretion to lower courts), available at http://ssrn.com/abstract=936769.
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decide cases in the first instance, with a first appeal as of right to an intermediate
appellate court and a second appeal to a high court at the discretion of that court.'?
Within that hierarchy are rules of precedent that, while not absolute, create barriers
against courts overruling holdings of earlier cases. As a general matter, under so-called
horizontal stare decisis, high courts and intermediate appellate courts will follow their
own earlier precedents.”® Further, vertical stare decisis binds inferior courts generally to
follow governing precedents issued by superior courts within the hierarchy.'*

It is true that court systems need not have the features of appellate hierarchy and
stare decisis to function, and indeed to function well."® Indeed, commentators debate
whether Congress might statutorily alter or abrogate the traditional rules of stare decisis,
as well as the normative questions of whether it should.'® Nonetheless, whether it is

12 See, e.g., Lewis A. Kornhauser, Adjudication by a Resource-Constrained Team: Hierarchy and
Precedent in a Judicial System, 68 S. CAL. L. REv. 1605, 1607-08 (1995) (elucidating the traditional
appellate hierarchy).

" Absent en banc review, courts of appeals as bound by prior decisions issued by the court
(independent of panel composition). E.g., United States v. Myers, 200 F.3d 715, 720 (10th Cir. 2000).

In general, horizontal stare decisis does not extend beyond the court that issued an opinion to sibling
courts of the same hierarchical level. While intermediate appellate courts will follow decisions issued by
earlier panels of the same court—notwithstanding that the composition of the judges on the panels may
vary—intermediate appellate courts generally are under no precedential obligation to follow decisions
issued by sibling intermediate appellate courts of similar hierarchical rank. Thus, for example, a Ninth
Circuit panel may find First Circuit precedent to be persuasive and choose to follow it, but stare decisis
does not demand that the Ninth Circuit so act; rather, stare decisis leaves the Ninth Circuit free to disagree
with and to disregard the First Circuit precedent. See, e.g., Evan H. Caminker, Why Must Inferior Courts
Obey Superior Court Precedents?, 46 STAN. L. REv. 817, 824-25 (1994). Also the rule of horizontal
precedent does not extend to trial courts, as discussed below. See id. at 825 (“[A] district court judge may
ignore the decisions of ‘foreign’ courts of appeals as well as other district court judges, even within the
same district.” (footnote omitted)); Kornhauser, supra note 12, at 1609; Amy Coney Barrett, Stare Decisis
and Due Process, 74 U. CoLo. L. REv. 1011, 1015 (2003). But see Daniel J. Bussel, Power, Authority, and
Precedent in Interpreting the Bankruptcy Code, 41 UCLA L. REv. 1063, 1095 (1994) (noting a “long
tradition” of district judges deviating from prior precedent in the same district only in extraordinary
circumstances); infra note 61 and accompanying text.

1 See, e.g., Kornhauser, supra note 12, at 1609; Susan B. Haire, Stefanie Lindquist, & Donald R.
Songer, Appellate Court Structure in the Federal Judiciary: A Hierarchical Perspective, 37 LAwW & SoC’Y
REV. 143, 145 (2003) (“Appellate oversight in the lower tires of the federal judicial hierarchy . . . provides
a process through which circuit judges are expected to promote legal rules that will guide decision making
in subsequent cases”); Chemerinsky, supra note 4, at 111 (“[C]ourts generally issue written decisions that,
when published, have precedential effect on future rulings involving different parties.”).

" For example, civil law systems do not rely upon as stringent a hierarchy, or upon rules of precedent
as stringent. See, e.g., Thomas Lundmark, Book Review, 46 AM. J. Comp. L. 211, 214-15 (1998) (“One of
the classic differences between civil-law and common-law jurisdictions is that the former do not recognize
judicial precedent as an independent source of law.”) (reviewing INTERPRETIVE PRECEDENTS: A
COMPARATIVE STUDY (D. Neil MacCormick & Robert S. Summers eds., 1997); Caminker, supra note 13,
at 826; Kornhauser, supra note 12, at 1608. For an exposition, and critique, of the necessity and
desirability of stare decisis, see Caminker, supra note 13.

 Compare, e.g., Richard H. Fallon, Jr., Stare Decisis and the Constitution: An Essay on
Constitutional Methodology, 76 N.Y.U. L. REv. 570 (2001) (arguing in favor of the constitutional status of
stare decisis); Caminker, supra note 13, at 828-34 (arguing that the constitutional case for the binding
nature of Supreme Court precedent on lower federal courts is “quite powerful”), with Michael Stokes
Paulsen, Abrogating Stare Decisis by Statute: May Congress Remove the Precedential Effect of Roe and
Casey?, 109 YALE L.J. 1535 (2000) (arguing to the contrary); John Harrison, The Power of Congress over
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constitutionally mandated or normatively desirable, the assumption underlying the
dominant U.S. judicial structure is that horizontal and vertical stare decisis provide
precedential power to decisions by appellate courts. Assuming that judges seek to arrive
at correct outcomes,'’ these standard rules of precedent presumably increase the quality
of appellate review. It stands to reason that a court that knows that its opinion will be
binding upon that court, and possibly also on lower courts, in the future will consider
more carefully its reasoning before issuing judgments and opinions that announce new
rules of law."® Relatedly, the focus on cases that raise novel legal questions should allow
appellate courts to conserve judicial resources, apply them in cases in which they are
truly needed, and thus to reach correct answers more frequently.'”

the Rules of Precedent, 50 DUKE L.J. 503 (2000) (same); Gary Lawson, Controlling Precedent:
Congressional Regulation of Judicial Decision-Making, 18 CONST. CoMM. 191 (2001) (same); Thomas
Healy, Stare Decisis as a Constitutional Requirement, 104 W. VA. L. REv. 43 (2001) (same). See also
Barrett, supra note 13 (arguing that some applications of stare decisis may implicate due process concerns).

"7 See Kornhauser, supra note 12, at 1606 (taking as a baseline assumption in developing economic
theory of stare decisis that “the ‘judicial team’ seeks to answer the expected number of ‘correct’ answers
subject to its resource constraint”); cf. Owen M. Fiss, Objectivity and Interpretation, 34 STAN. L. REv. 739,
746-47 (1982) (discussing how judges belong to an “interpretive community” that subscribes to the rule of
law).

Even if goals other than arriving at the correct outcome motivate judges, see, e.g., Erin O’Hara, Social
Constraint or Implicit Collusion? Toward a Game Theoretic Analysis of Stare Decisis, 24 SETON HALL L.
REv. 736 (1993) (arguing that judges’ self-interest—including judges’ interest in expanding their
influence—explains the development of horizontal stare decisis); infra notes 88-90 and accompanying text,
the fact remains that, to the extent that the U.S. judicial system substantially relies on the traditional
hierarchical form and rules, the extent to which a court comports with that norm will increase the
perception that it is reaching correct decisions.

'8 See Kornhauser, supra note 12, at 1623 (“In a completely decentralized system each judge would
have to attend to the caseload of every other judge in order to identify appropriate cases for review; in a
hierarchical system, only the appellate judges need have a systemic perspective on caseload.”); cf. id. at
1620 (noting that, absent horizontal precedent, “each judge is more likely to give each case intensive
consideration” (emphasis added)); id. at 1624 (arguing in favor of “strict vertical precedent because the
hierarchical structure creates a division of labor between levels of the hierarchy™); id. at 1625-27 (arguing
in favor of horizontal precedent at the appellate, but not the trial, level).

1 See Kornhauser, supra note 12, at 1622-24; Caminker, supra note 13, at 839-43. Of course, a cost in
such a system is that the first court may resolve the legal question incorrectly, and then bind future courts to
that rule. See O’Hara, supra note 17, at 737 n.3 (identifying the “primary social cost of stare decisis” as
“the entrenchment of bad decisions”); see also Lewis A. Kornhauser, An Economic Perspective on Stare
Decisis, 65 CHI.-KENT L. REV. 63 (1989) (discussing reliance by a court on earlier decisions by that court,
even if wrongly decided, as an optimization problem and as varying depending upon institutional
structure).

There are other social benefits that rules of stare decisis provide—certainty, predictability, fairness,
and consistency. See Caminker, supra note 13, at 843-56 (discussing the desire to avoid “delayed justice,”
the greater decisionmaking proficiency of superior courts, and uniform interpretation and application of law
as consequentialist justifications for stare decisis); Kornhauser, supra note 12, at 74-78 (discussing the
fairness, competence, and certainty as justifications for stare decisis). These benefits, however, are not the
result of the courts necessarily reaching correct conclusions. Indeed, these benefits would inhere if courts
uniformly reached bad decisions. See Kornhauser & Sager, supra note 3, at 105 (contrasting consistency,
soundness, and coherence).
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A fifth factor that many commentators identify as an ingredient of judicial quality
is judicial independence.”® Judges who enjoy greater independence, it is said, are less
likely to be swayed by irrelevant, nonjudicial concerns. The American Founding Fathers
subscribed to this view,?' and accordingly vested Article III judges with presumptive life
tenure and the guarantee of nonreduction in salary.”

I1. INVESTIGATING APPELLATE STRUCTURE AND THE PERCEIVED QUALITY OF
APPELLATE REVIEW

At its essence, an appeal involves a claim that a trial court committed some form
of error—for example, failure to follow proper procedure or improper application of the
law. Accordingly, we might say that one of the primary functions of an appellate court, if
not the core function, is to ascertain whether the alleged error truly occurred. As we have
already discussed, theorists have posited various attributes that improve the quality of
appellate review. While plausible that some of these factors may contribute more than
others to improving the quality of appellate review, it seems reasonable to conclude that,
on balance, as between two different appellate tribunals, the one that has more of the
features of quality appellate review will better perform the appellate function.

The two-tiered system of bankruptcy appeals strikes us as an excellent field for an
empirical investigation of how alternative appellate structures may affect the quality of
appellate review. The current appellate structure provides for appeals of bankruptcy
court decisions in “core” bankruptcy proceedings to be heard, in the alternative, by two
different appellate tribunals—federal district courts and federal bankruptcy appellate
panels (commonly referred to as “BAPs”). Of particular interest for purposes of this
Article, based on the criteria we identified above in Part I, we identify the BAP as the
stronger of the two appellate courts—that is, better equipped to carry out the core
appellate function of identifying alleged error. We investigate this hypothesis through
the study of appeals in core bankruptcy proceedings. We seek to unearth evidence that
will inform scholarly inquiry into the hallmarks of the quality of appellate review and that
will illuminate areas warranting further exploration.

This part sets the backdrop for our empirical study. First, we describe the
bankruptcy judicial structure with primary emphasis on the manner in which appeals
progress through it. We then discuss our approach for empirically investigating the
theoretical proposition that BAPs are the stronger of the two appellate courts in

%0 See, e.g., Daniel Berkowitz & Karen Clay, The Effect of Judicial Independence on Courts: Evidence
from the American States, 35 J. LEG. STUD. 399, 422-24 (2006) (finding a strong correlation between
judicial independence and court quality); Jonathan Remy Nash, Prejudging Judges, 106 CoLuM. L. REv.
2168, 2171 (2006). But see Daniel M. Klerman, Legal Infrastructure, Judicial Independence, and
Economic Development 1 (USC Law Legal Studies Research Paper Series, Paper No. C06-1, 2006) (“There
is some evidence that judicial independence is associated with economic growth, but the evidence is mixed
and causation is unclear.”), available at http://ssrn.com/abstract=877490.

2l See THE FEDERALIST Nos. 78, 79, 81 (Alexander Hamilton), Nos. 47, 48, 51 (James Madison).

22U.S. CONST., art. I, § 1.
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performing appellate function at the first tier of review and develop a series of hypotheses
to test the theory.

A. The Bankruptcy Appellate Process

The evolution of bankruptcy judicial structure to its current form is complicated.
A review of the history reveals at least one tension: creating distinct bankruptcy courts
staffed by judges with an expertise in bankruptcy law, yet withholding Article III status
from those courts.

The precursor to the current Bankruptcy Code, the Bankruptcy Act of 1898,
called for bankruptcy cases to be administered by “bankruptcy referees.”* Under rules
of bankruptcy procedure promulgated by the Supreme Court in 1973, these referees were
redesignated as “bankruptcy judges.” This change, however, did not remove the
distinction between bankruptcy judges and Article III judges, including, for example,
“prohibitions against bankruptcy judges using the elevators, parking lots, and dining
rooms reserved for Article IIT judges.”™® Moreover, some Article III judges continued to
refer to bankruptcy judges as “referees” in spite of the statutory change.”’

With the enactment of the Bankruptcy Code in 1978,%® Congress introduced the
first major reformation of federal bankruptcy law in 80 years. While there were
proposals to vest bankruptcy judges with Article 11T status,” Congress ultimately rejected
that notion, at least in part with the support of current and former Article IIT judges.’
Congress instead decided to establish the bankruptcy courts as “adjuncts” of the federal
district courts. Bankruptcy jurisdiction was statutorily vested in the district courts, yet
the statute also directed that all of that jurisdiction was to be exercised by the bankruptcy
courts, which were to be staffed by Article I judges.”

The Supreme Court rejected the 1978 Act’s jurisdictional structure in Northern
Pipeline Construction Co. v. Marathon Pipe Line Co.*> The Court in Marathon held that
the 1978 Act violated Article III by vesting federal judicial power in Article I bankruptcy

> See Act of July 1, 1898, ch. 541, 30 Stat. 544 (repealed 1978).

** For discussion of the appointment and role of bankruptcy referees, see, for example, Eric A. Posner,
The Political Economy of the Bankruptcy Reform Act of 1978, 96 MICH. L. REV. 47, 61-62 (1997).

» FED. R. BANKR. P. 901(7), 411 U.S. 995, 1092 (1973).

26 Vern Countryman, Scrambling to Define Bankruptcy Jurisdiction: The Chief Justice, the Judicial
Conference, and the Legislative Process, 22 HARV. J. ON LEGIS. 1, 2 (1985).

?7 Posner, supra note 24, at 61 & n.25.

% Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (codified as amended primarily
at 11 U.S.C. §§ 101-1532 and in scattered sections of 28 U.S.C.).

%% See Countryman, supra note 26, at 7-8.

% See id. at 8-9; Posner, supra note 24, at 77 (“The federal judges opposed the creation of more
independent bankruptcy courts, because (1) they would lose their appointment power over bankruptcy
judges, and thus one of their main patronage opportunities, and (2) their status would be diluted through the
vast increase in the number of federal judicial positions.”). For a political economic analysis of the 1978
Act’s treatment of bankruptcy judges, see id. at 74-94.

3! See 28 U.S.C. § 1471(b) (Supp. IV 1976).

32458 U.S. 50 (1982).
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judges. The Marathon decision forced Congress to repair the constitutional infirmity.
Lobbying by Article III judges led Congress yet again to reject a solution of affording
bankruptcy judges Article III status.”® Instead, Congress simply modified the 1978
structure. The Bankruptcy Amendments and Federal Judgeship Act of 1984 statutorily
established the bankruptcy judges, who are appointed by the courts of appeals,” as
“unit[s]” of the district courts.” Thus, parties technically should file bankruptcy cases in
federal district court. However, the Act authorized each district court to “refer” “any or
all cases” or “proceedings” to the bankruptcy judges.”® District courts in turn have
implemented “‘standing orders” that refer in the first instance bankruptcy cases to the

bankruptey courts.?’

In determining the scope of the bankruptcy judge’s authority to resolve a dispute
within a bankruptcy case,’® it is necessary under to categorize the proceeding as “core” or
non-core. Absent the consent of all parties, bankruptcy judges may only issue
recommendations for the resolution of non-core proceedings, with de novo district court
review upon objection by either party.”® Appellate review thereafter lies to the
appropriate federal court of appeals, and thence to the Supreme Court, in line with the
typical federal appellate hierarchy.*’

Core proceedings, on the other hand, are those that, in effect, lie at the heart of a
bankruptcy case,”' and that bankruptcy judges are empowered to resolve definitively, in

3 See Countryman, supra note 26, at 31.

28 U.S.C. § 152(a)(1).

328 U.S.C. § 151; see also 28 U.S.C. § 152(a)(1) (“Bankruptcy judges shall serve as judicial officers
of the United States district court established under Article III of the Constitution.”).

%28 U.S.C. § 157(a).

379 AM. JUR. 2d (Bankruptcy) § 731; Bussel, supra note 13, at 1066 & n.12.

3 Disputes in bankruptcy cases generally assume one of two forms: (1) an adversary proceeding or (2)
a contested matter. Adversary proceedings include, for example, a proceeding to recover money or
property, a proceeding to determine the validity, priority, or extent of a lien, a proceeding to object to or
revoke a discharge; and a proceeding to determine the dischargeability of a debt. See FED. R. BANKR. P.
7001. Such proceedings begin and go forward much as would any other federal lawsuit insofar as Part VII
of the Federal Rules of Bankruptcy Procedure, which governs such proceedings, virtually incorporates the
Federal Rules of Civil Procedure (occasionally with some modifications). See, e.g., id. 7003 (Fed. R. Civ.
P. 3); id. 7004(a) (portions of Fed. R. Civ. P. 4); id. 7005 (Fed. R. Civ. P. 5); id. 7012(b) (Fed. R. Civ. P.
12(b)-(h)); id. 7013 (Fed. R. Civ. P. 13); id. 7014 (Fed. R. Civ. P. 14); id. 7056 (Federal Rule of Civil
Procedure 56). Disputes between parties that are not adversary proceedings are called “contested matters,”
and they proceed according to less complex procedures than adversary proceedings—including request for
relief by motion rather than the filing of a complaint See FED. R. BANKR. P. 9014; see also Khachikyan v.
Hahn (In re Khachikyan), 335 B.R. 121, 125 (B.A.P. 9th Cir. 2005) (“In a contested matter, there is no
summons and complaint, pleading rules are relaxed, counterclaims and third-party practice do not apply,
and much pre-trial procedure is either foreshortened or dispensed with in the interest of time.”).

%% The Judicial Code describes a non-core proceeding as “a proceeding that is not a core proceeding but
is otherwise related to a case under title 11.” 28 U.S.C. § 157(c)(1).

0 Caminker, supra note 13, at 824-25 (discussing the standard federal appellate court hierarchy).

1 Section 157(b)(1) speaks of “core proceedings arising under title 11, or arising in a case under title
11.” 28 U.S.C. § 157(b)(1). In turn, section 157(b)(2) lists examples of core proceedings, which include
matters concerning (1) administration of the estate, (2) the allowance of claims, (3) objections to discharge,
and (4) plan confirmation. Id. § 157(b)(2).
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the first instance, with appellate review to follow.*

than one possible appellate path.

Here, however, there may be more

The statute authorizes the judicial council of each circuit to establish a
“bankruptcy appellate panel”—commonly known as a “BAP”—comprised of bankruptcy
judges from that circuit.® BAPs are now constituted—and have been constituted since
1996—in the First, Sixth, Eighth, Ninth, and Tenth Circuits.** For a circuit BAP to be
empowered to hear appeals from bankruptcy courts in a given district, a majority of
district judges in the district must vote to authorize it.* Unless a party elects otherwise,
appeals of bankruptcy judges’ rulings in core proceedings will lie to the BAP (in those
circuits that have created them and in districts that have authorized it).*° Appeals from
BAP rulings lie to the court of appeals.”’ Parties may seek, as usual, discretionary review
by the Supreme Court of rulings by the court of appeals.

If either the appellant or the appellee so elects—or if the circuit has not created a
BAP or, even if it has, if the district court in question has not voted to authorize BAP
appeals—then the district court—in the person of a single district judge—initially hears

228 U.S.C. § 157(b)(1). Unless, that is, the district court withdraws the reference to the bankruptcy
court. See id. § 157(d). In that case, the district court hears the matter in the first instance, with appeals in
the ordinary course lying to the court of appeals and then the Supreme Court. See Bussel, supra note 13, at
1067, 1100.

28 U.S.C. §158(b)(1). The statute also authorizes the creation of intercircuit BAPs, see id.
§ 158(b)(4), but none has yet been created.

Much as the bankruptcy court is unit of the district court, the bankruptcy appellate panels may be seen
as "a unit of the federal courts of appeals." Admin. Office of the U.S. Courts, The Federal Judiciary—
United States Courts of Appeals, http://www.uscourts.gov/courtsofappeals/bap.html (last visited Feb. 20,
2007); see also 28 U.S.C. § 158(b)(1) (requiring BAPs to be established, and BAP judges to be appointed,
by the circuit judicial council); B.A.P. 8th Cir. R. 8016A(a)(1) ("The Clerk of the United States Court of
Appeals for the Eighth Circuit shall serve as the Clerk of the United States Bankruptcy Appellate Panel for
the Eighth Circuit."). Compare Coyne v. Westinghouse Credit Corp. (In re Globe Illumination Co.), 149
B.R. 614, 620-21 (Bankr. C.D. Cal. 1993) (describing BAP as unit of the court of appeals), with The
Honorable Kathleen P. March & Rigoberto V. Obregon, Are BAP Decisions Binding on Any Court?, 18
CAL. BANKR. J. 189, 197 (1990) (describing BAP as unit of district court).

* The 1994 amendments to the Bankruptcy Code were designed to encourage circuit courts to create
BAPs by directing that each circuit “shall establish” a BAP unless the circuit judicial council finds that
existing judicial resources are insufficient to establish one or that its establishment would result in undue
delay or increased cost to parties in cases under the Bankruptcy Code. 28 U.S.C. § 158(b)(1). The six
regional circuits that voted against establishing BAPs “concluded that the appellate process was functioning
well as already constituted and that BAPs would create undue delay or increase the cost of appeals.” The
Honorable Henry J. Boroff, The Precedential Effect of Bankruptcy Appellate Panel Decisions, 103 Com.
L.J. 212, 214 n.10 (1998) (citing Elizabeth Abbott, Bankruptcy Review Panel Makes Debut, NAT’L L.J.,
Mar. 3, 1997, at B1).

On the history of BAPs, see Bryan T. Camp, Bound by the BAP: The Stare Decisis Effects of BAP
Decisions, 34 SAN DIEGO L. REV. 1643, 1648-60 (1997); infra note 75.

28 U.S.C. § 158(b)(6). In the mid-1990s, when a Second Circuit BAP was in existence, “only three
districts participate[d]—and these together typically receive less than a third of all bankruptcy petitions
filed in the Second Circuit.” Camp, supra note 44, at 1660. These facts, presumably, played a large role in
the ultimate decision to disband the Second Circuit BAP.

%28 U.S.C. § 158(c).

428 U.S.C. § 158(d).

10
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appeals of bankruptcy court rulings in core proceedings.”® The judgment of the district
court may then be appealed to the appropriate federal court of appeals,” with
discretionary Supreme Court review the remaining appellate step. In short, then, certain
parties in some circuits have an option between two possible appellate paths.”® We
illustrate this in Figure 1.%!

FIGURE 1
FEDERAL BANKRUPTCY APPELLATE STRUCTURE FOR CORE PROCEEDINGS

Discretionary Final Review:
Supreme Court

!

Second-Tier
Intermediate Review:

/ Court of Appeals \

First-Tier First-Tier
Intermediate Review: Intermediate Review:
(Possibility 1) (Possibility 2)

District Court BAP

'\/’

Initial Determination:
Bankruptcy Court

28 U.S.C. § 158(a). See Ralph R. Mabey, The Evolving Bankruptcy Bench: How Are the “Units”
Faring?, 47 B.C. L. REv. 105, 108 (2005) (“Appeals from bankruptcy courts to the district court . . . have
steadily declined over sixteen years from 4300 in 1988 to 2800 in 2004, attributable, in part, to the
establishment of bankruptcy appellate panels in four of the circuits.”).

428 U.S.C. § 158(d).

0 See generally Bernard Trujillo, Self-Organizing Legal Systems: Precedent and Variation in
Bankruptcy, 2004 UTAH L. REV. 483, 490-500 (elucidating the differences between the standard federal
judicial hierarchy and the bankruptcy appellate system); Camp, supra note 44, at 1644 (“BAPs . . . shake up
the normal hierarchical structure dear to many attorneys’ hearts.”).

> We should note that a third possible appellate path not yet discussed—that of direct appeal from the
bankruptcy court to the court of appeals—exists for a limited set of circumstances. By virtue of
amendment to the Judicial Code by the Bankruptcy Abuse Prevention and Consumer Protection Act of
2005, Pub. L. No. 109-8, 119 Stat. 23, appeal may proceed directly to the court of appeals pursuant to a
certification procedure if one of the following circumstances exists: (1) the appeal involves a question of
law unresolved by the court of appeals for the circuit or by the Supreme Court; (2) the appeal involves a
matter of public importance; (3) the appeal involves a question of law requiring resolution of conflicting
decisions, or (4) the appeal may materially advance the progress of the case or proceeding in which the
appeal is taken. 28 U.S.C. § 158(d)(2)(A).

11
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It seems, a priori, that BAPs have more of the features of quality appellate review
in greater amounts than do the federal district courts. First, bankruptcy appellate panels
are collegial bodies, who decide cases in three-judge panels. Indeed, bankruptcy judges
who serve on BAPs themselves believe that decision by a panel of judges is beneficial.”
By contrast, bankruptcy appeals to district courts are heard by a single district judge.

Second, the bankruptcy judges who comprise bankruptcy appellate panels are (by
virtue of their appointment as bankruptcy judges) presumably experts in bankruptcy
law.” Thus, they are well suited to resolve legal issues that might arise in core
bankruptcy proceedings.” District judges, by contrast, are not generally versed in
bankruptcy law.”

The third factor—“other” lawfinding ability’>—appears to favor neither district
judges nor bankruptcy appellate panels. Attorneys filing appellate briefs may focus on
the legal issues without the distractions of trial advocacy, presumably whether the briefs
will be filed with the district court or appellate panel. Similarly, both district judges and
bankruptcy appellate panels hear legal issues once a factual record has been established.
Last, while district judges and bankruptcy judges both preside over trials, neither the
district judge hearing a bankruptcy appeal, nor bankruptcy judges sitting on a bankruptcy
appellate panel, are presiding over trials at that time.”’

32 Mabey, supra note 48, at 123 (“Several [surveyed bankruptcy judges] acknowledged that they find
the collaborative effort and consensus-building required for service on the BAP challenging and very
different from what they are used to as single, independent bankruptcy judges but, at the same time,
beneficial, because it makes them more patient and more effective in writing decisions.”).

3 See, e.g., Mabey, supra note 48, at 107 (“Most of the bankruptcy judges were bankruptcy
practitioners in their prior careers.”); see also id. at 123 (noting that, of a random survey of bankruptcy
judges in 2005, “[a]bout 83% . .. were bankruptcy practitioners before taking the bankruptcy bench” and
that, “[o]f the 17% ... who were not bankruptcy practitioners, almost all came from a business law
background, as commercial litigators or corporate transactional lawyers,” and further noting that the
surveyed bankruptcy judges felt that their prior experience was very helpful on the bench); cf. id. at 113-16
(discussing the trend among bankruptcy judges to hire more permanent, as opposed to term, law clerks, and
noting that those bankruptcy judges who preferred permanent clerks often hired clerks with legal
experience, and in particular practice experience in bankruptcy law).

% See Chemerinsky, supra note 4, at 128 (“[T]he BAP is desirable because it allows specialist
bankruptcy judges to replace nonspecialist federal judges.”).

> One might argue that even district judges with no experience in bankruptcy experience before
ascending to the bench gain some experience by virtue of hearing a steady stream of bankruptcy cases. A
study by the Federal Judicial Center of the bankruptcy appellate structure, however, reached the opposite
conclusion, observing that “[t]he number of first-level reviewers greatly exceeds the number of bankruptcy
judges producing the judgments reviewed, and appellate caseloads are spread thinly among district judges,
giving few judges much opportunity to develop bankruptcy expertise.” Judith A. McKenna & Elizabeth C.
Wiggins, Alternative Structures for Bankruptcy Appeals, 76 AM. BANKR. L.J. 625, 627 (2002).

% We employ the modifier “other” because, as noted above, the Court suggested that the use of
multijudge panels is “[plerhaps most important” in assessing lawfinding ability. See supra note 7 and
accompanying text.

"It is this factor that, presumably, vests district judges with lawfinding ability when they sit by
designation on court of appeals panels. See Nash, Resuscitating Deference, supra note 1, at 1031
(explaining that the better term is lawfinding “ability” and not lawfinding “expertise”).

One might argue that lawfinding ability is enhanced to the extent that the judge (whether district or
bankruptcy) enjoys relief from her other responsibilities while hearing appeals. This seems not to be the
case, however, at least for bankruptcy judges:

12
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Fourth, bankruptcy appellate panels conform to traditional notions of appellate
review: Their rulings are generally seen to be binding on future bankruptcy appellate
panels drawn from the same circuit.”® Further, at least one BAP has held that its
decisions are binding on all bankruptcy courts within that circuit,” even if the bankruptcy
courts themselves do not share this view.”" In contrast, one district judge is generally

When asked how BAP service affects their service as a bankruptcy judge, several of the [surveyed
bankruptcy judges] indicated that it required adjustments to their bankruptcy court trial and hearing
schedule and that it substantially added to their workload. Some of the Survey Participants suggested that
those bankruptcy judges who serve full-time on the BAP should have the option of employing an additional
law clerk. One Survey Participant indicated that service on the BAP was “like having a second job.”

Mabey, supra note 48, at 122 (footnote omitted); see also Honorable Stephen A. Stripp, An Analysis of
the Role of the Bankruptcy Judge and the Use of Judicial Time, 23 SETON HALL L. REv. 1329, 1330 (1993)
(“The fundamental truth which is the basis for this article is that the bankruptcy caseload in many districts
in this country is so overwhelming that the bankruptcy judges are sorely pressed in the struggle to cope
with it.”).

8 BAPs in three circuits—the Eighth, Ninth, and Tenth—have reached this conclusion. E.g., In re
Luedtke, 215 B.R. 390, 391 (B.A.P. 8th Cir. 1997) (BAP bound by prior decisions, citing circuit court
cases saying that circuit court panels bind subsequent circuit court panels); Ball v. Payco-Gen. Am. Credits,
Inc. (In re Ball), 185 B.R. 595, 597 (B.A.P. 9th Cir. 1995) (“We will not overrule our prior rulings unless a
Ninth Circuit Court of Appeals decision, Supreme Court decision or subsequent legislation has undermined
those rulings.”); Salomon N. Am. v. Knupfer (In re Wind N’ Wave), 328 B.R. 176, 181 (B.A.P. 9th Cir.
2005) (reaffirming that the BAP will not overrule its prior rulings unless an intervening circuit court or
Supreme Court decision, or subsequent legislation, undermines those rulings); Concannon v. Imperial Cap.
Bank (In re Concannon), 338 B.R. 90, 95 (B.A.P. 9th Cir. 2006) (same); In re Blagg, 223 B.R. 795, 804
(B.A.P. 10th Cir. 1998) (“Our decision is dictated by the principle that we are bound by prior panel
decisions. A panel cannot overrule the judgment of another panel of the court.”), appeal dismissed, 198
F.3d 257 (10th Cir. 1999); Smolen v. Hatley (In re Hatley), 227 B.R. 757, 761 (B.A.P. 10th Cir. 1998)
(same), aff’d, 194 F.3d 1320 (10th Cir. 1999).

%% Philadelphia Life Ins. Co. v. Proudfoot (In re Proudfoot), 144 B.R. 876, 879 (B.A.P. 9th Cir. 1992)
(“BAP decisions originating in any district in the Ninth Circuit are binding precedent on all bankruptcy
courts within the Ninth Circuit in the absence of any contrary authority from the district court for the
district in which the bankruptcy court sits.”); In re Windmill Farms, Inc., 70 B.R. 618, 622 (B.A.P. 9th Cir.
1987) (“One of the reasons for establishing the BAP was to provide a uniform and consistent body of
bankruptcy law throughout the entire Circuit. In order to achieve this desired uniformity, the decisions of
the Bankruptcy Appellate Panel must be binding on all of the bankruptcy courts from which review may be
sought, i.e. each district in the Ninth Circuit.”), rev’d on other grounds, 841 F.2d 1467 (9th Cir. 1988).

% Compare, e.g., Ore. Higher Educ. Assistance Found. v. Selden (In re Selden), 121 B.R. 59, 62 (D.
Ore. 1990) (BAP decisions bind only those bankruptcy courts sitting in the district out of which the appeal
arose), with Daly v. Deptula (In re Carrozzella & Richardson), 255 B.R. 267 (Bankr. D. Conn. 2000)
(rejecting argument that substantial motivation of Congress in creating BAPs was to generate a uniform
body of bankruptcy law within the circuits; concluding that there is no principled reason why decisions of a
BAP should have more precedential authority than those of district courts; odd and unseemly, if not
unconstitutional, for a BAP—comprised of three Article I judges—to be generating for bankruptcy judges,
and perhaps also for district judges, the law of the circuit until the circuit court had spoken); In re Virden,
279 B.R. 401, 409 n.12 (Bankr. D. Mass. 2002) (same), and Life Ins. Co. of Va. v. Barakat (In re Barakat),
173 B.R. 672, 676-80 (Bankr. C.D. Cal. 1994), aff’d on other grounds, 99 F.3d 1520 (9th Cir. 1996)
(concluding that BAPs bind bankruptcy courts on matters arising in core proceedings even though district
courts do not). For further discussion regarding the precedential effect of BAP decisions, see Salomon N.
Am., 328 B.R. at 181 n.2 (noting the Ninth Circuit BAP’s prior holding that its decisions bind our
bankruptcy courts within the circuit, but also recognizing that some bankruptcy courts have rejected that
holding); Bank of Maui v. Estate Analysis, Inc., 904 F.2d 470, 472 (9th Cir. 1989) (“BAP decisions cannot
bind the district courts themselves. As article III courts, the district courts must always be free to decline to

13
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seen to be under no obligation to follow the ruling of another district judge—even one in
the same district—whether on matters of bankruptcy or otherwise.®’ And bankruptcy
courts have held that they are not bound at least by the holding of a single district judge
on a multijudge district court.” As such, BAPs comport more with the standard model of
appellate hierarchy than do district courts sitting on appeal.®®

follow BAP decisions and to formulate their own rules within their jurisdiction.”); id. at 472 (O’Scannlain,
J., concurring) (“writ[ing] separately to propose that the Judicial Council of this Circuit consider adoption
of an order requiring that Bankruptcy Appellate Panel . . . decisions shall bind all of the bankruptcy courts
of the circuit, subject to the restrictions imposed by article III so well discussed in the [court’s] opinion”);
Zimmer v. PSB Lending Corp. (In re Zimmer), 313 F.3d 1220, 1225 n.3 (9th Cir. 2002) (describing
“binding nature of Bankruptcy Appellate Panel decisions” as “an open question,” and “join[ing] Judge
O’Scannlain’s call for the [Ninth Circuit] Judicial Council to consider an order clarifying whether the
bankruptcy courts must follow the BAP”); Paul M. Baisier & David G. Epstein, Resolving Still Unresolved
Issues of Bankruptcy Law: A Fence or an Ambulance, 69 AM. BANKR. L.J. 525, 529 (1995) (“Even stronger
arguments can be made against any stare decisis effect at all for the opinion of a bankruptcy appellate
panel.”’); Chemerinsky, supra note 4, at 129-30 (“I would argue that district courts should be bound by
BAP decisions. The view that an Article I court can never bind an Article III court is an overstatement.”);
Trujillo, supra note 50, at 494 n.23 (arguing that BAPs function as district courts, and accordingly cannot
issue binding opinions).

51 See Baisier & Epstein, supra note 60, at 529 (noting that “[nJone of the district judges is bound by a
bankruptcy appeals decision of a district judge from one of the other 93 district courts” and that “district
judges in multi-judge districts are not even bound by the bankruptcy appeals decisions of other judges from
that same district”). But see Bussel, supra note 13, at 1095-96 (“Even where review lies in a district court
composed of more than one judge, rather than a BAP, uncertain and disuniform development of bankruptcy
law is mitigated by a long tradition within district courts of deviating from a co-ordinate judge’s prior
decision only in “extraordinary circumstances.” Given this bias, relatively few district judges—in
comparison to the specialist bankruptcy courts—have enough interest and confidence in their views of
bankruptcy law to be willing to create conflicts within the district. In any event, the problem of intra-
district conflict could be eliminated if the federal district courts would adopt “law-of-the-district” rules for
bankruptcy appeals analogous to the “law-of-the-circuit” rules currently in effect, in most regions, at the
Court of Appeals level. All district courts might be bound by a published precedent within the district in
subsequent bankruptcy appeals.” (footnotes omitted)); see also id. at 1096 n.116 (“I am aware of only a
handful of cases where district judges in the same district adopt differing views of the same question of
bankruptcy law and in those cases one or both of the decisions is unpublished.”).

62 See, e.g., In re Romano, 350 B.R. 276, 281 (Bankr. E.D. La. 2005) (“[A] single decision of a district
court in this multi-judge district is not binding upon this court.”); id. at 277-81 (summarizing authority both
ways); Paul Steven Singerman & Paul A. Avron, Of Precedents and Bankruptcy Court Independence, 22
AM. BANKR. INST. J. 1 (2003) (noting conflict, gathering authorities, and finding that a majority of
bankruptcy courts have held that they are not bound by the decision of a single district court judge in a
multi-judge district); Trujillo, supra note 50, at 494 (arguing that bankruptcy decision by one bankruptcy
judge cannot bind other bankruptcy judges in the same district, and that bankruptcy decision by one district
judge cannot bind other district judges or any bankruptcy judges in the same district). But see
Chemerinsky, supra note 4, at 129 (“While a district court exercising original jurisdiction cannot bind other
district courts, its decisions should be binding on bankruptcy courts when the district court is serving as an
appeals court.”).

5 Our point here is simply that BAPs seem to fit more cleanly into the standard hierarchical appellate
model than do district courts sitting on appeal, not that that is necessarily mandated under the current
statutory scheme or normatively desirable. The latter two points are debatable.

With respect to the current statutory scheme, there are statements in the legislative history indicating
that Congress created the BAPs to help foster greater uniformity in bankruptcy law. See, e.g., 140 CONG.
REC. S14,463 (daily ed. Oct. 6, 1994) (statement of Sen. Heflin) (“It should be recognized that the creation
of a bankruptcy appellate panel service can help to establish a dependable body of case law.”). But see
Daly, 255 B.R. at 273 (“Any suggestion that Congress’ authorization of the creation of BAP Services was
motivated substantially by its desire to create a uniform body of bankruptcy law within the circuits is not
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supported by the BAP Service’s history, which instead suggests that BAPs were conceived primarily as a
tool for relieving district court judges of an ofttimes undesirable and burdensome aspect of their
workload.”). At the same time, one can point to the certification procedure in section 158(d)(2)—under
which courts of appeals may decide interlocutory appeals when, among other circumstances, the question
raised is one “as to which there is no controlling decision of the court of appeals for the circuit or of the
Supreme Court of the United States,” 28 U.S.C. § 158(d)(2)(A)(i)—as evidence that Congress chose other,
explicit means of increasing bankruptcy law uniformity. See H.R. REp. No. 109-31, at 148 (2005)
(“[D]ecisions rendered by a district court as well as a bankruptcy appellate panel are generally not binding
and lack stare decisis value. To address these problems, [the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005] amends section 158(d) of title 28 to establish a procedure to facilitate appeals of
certain decisions, judgments, orders and decrees of the bankruptcy courts to the circuit courts of appeals by
means of a two-step certification process.”), reprinted in 2005 U.S.C.C.A.N. 88, 206.

Commentators are divided over whether BAP decisions bind bankruptcy courts. Compare, e.g., Bussel,
supra note 13, at 1098 (arguing that bankruptcy courts should consider both BAP and district court
decisions as binding precedent); Chemerinsky, supra note 4, at 128 (“From [a] functional perspective, I
think that BAP decisions clearly should be binding on bankruptcy courts.”); Camp, supra note 44, at 1676-
84 (arguing that BAPs should bind both bankruptcy and district courts) with Trujillo, supra note 50, at 492
(“[O]nly opinions of the U.S. courts of appeals and the U.S. Supreme Court bind bankruptcy courts by
reason of formal hierarchy.”); cf. Caminker, supra note 13, at 870-72 (arguing that theoretical
considerations argue in favor of bankruptcy courts being bound by district court decisions). Moreover,
strict application of vertical stare decisis is difficult, insofar as it is not certain until after the bankruptcy
court has issued judgment into which appellate path the case will proceed. Cf. Camp, supra note 44, at
1682 (“Since bankruptcy judges do not know at the time they make a decision whether it will be a BAP or a
district court that will hear any appeal, and since no district court has so far considered itself bound by a
BAP, it is no surprise that many bankruptcy judges feel free to disregard BAP decisions.”). (Compare this
to the United States Tax Court, which considers itself bound by its own precedent, except insofar as it has
also held that it is bound “to follow a Court of Appeals decision which is squarely in point where appeal
from [the] decision lies to that Court of Appeals.” Golsen v. Comm’r, 54 T.C. 742, 756-57 (1970), aff’d,
445 F.2d 985 (10th Cir. 1971). Because the court of appeals to which a taxpayer will appeal is determined
by his state of residence, see 26 U.S.C. § 7482(a), (b), it is always clear at the time of decision which
circuit’s precedent is binding.)

As to the normative question, there are those who argue that an increase in application of stare decisis
would be normatively desirable. See, e.g., The Honorable Henry J. Boroff, The Precedential Effect of
Bankruptcy Appellate Panel Decisions, 103 CoMm. L.J. 212, 221 (1998) (arguing that the current dual track
appellate system makes it difficult to generate binding precedent, and that the system be changed to allow
for development of