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Introduction


The role of legal services in achieving important public health goals has emerged as a new and powerful idea in recent years, one that is beginning to transform several settled understandings.  For providers of legal services to vulnerable individuals, this emerging vision raises intriguing questions about best practices and institutional funding.  For public health officials, it suggests a new tool to add to the traditional armamentarium of vaccine, sanitation, community education, population studies, and the like.  And for those concerned about revitalizing liberalism, it provides an example in praxis.  


We call this emerging vision “public health legal services.”  The phrase encompasses those legal services provided by private sector attorneys to low-income persons the outcomes of which when evaluated in the aggregate using traditional public health measures advance the public’s health.  For example, assume an asthmatic child with multiple emergency room admissions.  Each time the child is stabilized she returns home to a mold-infested home that triggers the next emergency episode.  An attorney who compels the landlord to abate the mold is exercising individual rights on behalf of the child.  She is also improving the child’s health.  If several such actions within the same community result in similar improvements, such outcomes might be aggregated and evaluated using traditional public health metrics.  Such studies could document the public health value of such actions, as surely as studies of vaccine effectiveness or improved sanitation.  And if such legal services not only improved access to justice but public health, should not that change the public debate about the value of legal services?

If this emerging vision is as rich as we suspect, it deserves both a careful depiction and an honest critique.  We focus in this Article upon its implications primarily for legal services providers, but, because we suppose its value is because it also advances the mission of public health, we will explore this contention as well.  

This conception of public health legal services departs from the commonplace understanding about public health law as concerned with the exercise of the state’s public health power.  Rather, it extends that understanding to include the exercise of individual rights by private lawyers that also advances the public’s health.  Just as it was once discovered that communities need access to health information, clean water, inoculation, and regulation of hazardous activities and products as part of a comprehensive scheme for promoting and achieving health, so too the emerging vision suggests that community health promotion also requires affordable access to effective legal information and assistance.  

The first exemplars of this vision were legal services for HIV-positive persons and for pediatric care.  Since then similar experiences in oncology, asthma care, and other areas have deepened this understanding further.  From the perspective of the delivery of legal services to the poor, this emerging vision offers both exciting opportunity and considerable discomfort.  The prevailing legal services delivery models in the United States operate on a nearly pure market-driven format.  In sharp contrast to the medical world, insurance coverage plays virtually no part in the allocation of legal services in our country.  Lawyers and law firms sell their services.  For those who cannot afford them, public and charitable private agencies, along with private lawyers offering pro bono services, offer a patchwork of coverage which, all observers agree, fails to come close to meeting the need.
 


The idea of public health legal services offers a rich and powerful incentive for public and private agencies to increase those free and subsidized services.  At the same time, the legal services necessary from a public health perspective may not be the ones currently emphasized by providers.  Those providers, usually nonprofit legal entities, currently must often operate on a legal emergency-room model, offering the most assistance to those persons who are the most vulnerable and face the most extreme crises.  The services offered therefore tend to be litigation-oriented, and tend to be retrospective, responding to critical events having occurred in the past, rather than prospective, offering preventive care to avoid crises in the future.  The vision of public health legal services in many ways favors the latter over the former, and therefore calls upon providers to rethink their customary resource allocation models, and may call for painful short-term choices between the new model and the always urgent demand for litigation and crisis-driven legal work.  This Article engages that tension in an effort to understand, if not resolve, it.

This Article will proceed as follows.  In Part I we will describe how public health legal services may legitimately be understood as a new tool of public health.    In the parts that follow we will lay out our argument that they may be viewed as a new model for the delivery of legal services.  Part II will review the historical development of providing legal services to the poor, particularly the emergency-room flavor of most current schemes, to permit a more focused contrast with the newer vision of public health legal services.  Part III will describe the parallel innovations in Los Angeles and Boston, and later in New York, that have made concrete the working notion of public health legal services.  Part IV will consider the challenges of public health legal services in practice and explore questions for further research. 

I)
Public Health Legal Services as a New Tool of Public Health

This Article describes an emerging conception that is both a new model for delivering legal services to the poor and a new tool for advancing public health.  In this part, we develop our assertion that it is a new tool for public health.

A)
Introduction and Definition

Can counseling clients, filing briefs, researching law, taking depositions and engaging in litigation be fairly paired with identifying pathogens, compiling statistics, assessing interventions and educating communities as skills that advance the public’s health and not just the interests of the body politic?  To explore this question, we begin with a landmark report of the Institute of Medicine from 1988, which identified public health’s mission as fulfilling “society's interest in assuring conditions in which people can be healthy.”
  According to that Report, an “organized community effort” by “private organizations and individuals as well as by public agencies” would accomplish this mission through the application of “scientific and technical knowledge to prevent disease and promote health.”
  In the Institute’s terms, then, can we rightly think of the application of attorneys’ technical knowledge as preventing disease and promoting health?  To answer this question we must answer two predicate questions.  Can law be thought of as central to public health?  And, if so, can direct legal services accomplish the Institute’s goals? 

Those two questions invite a working definition of public health legal services.  Two innovative legal services programs, one in Los Angeles and the other in Boston,
 emerged about the same time and share the same understanding: that client health outcomes that are achieved through the exercise of legal rights benefit their communities as certainly as other health outcomes and should be valued as such.  These two programs developed on opposite coasts, in different types of legal practices, with different orientations, using different nomenclatures, addressing different client groups, with no direct cross-fertilization.  Their shared qualities suggest a common rubric, which we describe as follows:

Public health legal services.  Those legal services provided by private sector attorneys
 to low-income persons the outcomes of which when evaluated in the aggregate using traditional public health measures advance the public’s health.


Note that this definition focuses on the efforts of private lawyers serving low-income clients, and attends to those services which have an aggregate public health benefit.  While neither of those limitations seems categorically necessary,
 each serves the purposes of this Article and its mission.  The conception of public health legal services which this Article explores involves the work of pro bono and subsidized lawyers assisting clients who cannot afford private counsel.  That public service itself accomplishes critical public health goals, or so this Article will assert.

B)
Can Law Be Thought of as Central to Public Health?

To answer the question whether law is central or peripheral to public health we consider two competing narratives.  The first is the standard version of public health’s history in which a biomedical model of public health action emerged, leaving law to deal with such marginal matters as regulation and licensing.  The second is an emerging revisionist version in which law is indeed central public health.  

The noted public health historian Daniel Fox describes the standard version as being “a progression from marginally useful policy, made mainly by civil servants learned in law, to effective policy, made by persons trained in disciplines that rely chiefly on [the] biomedical and behavioral science” that followed the late nineteenth century’s “revolutionary advances in epidemiology and bacteriology.”
  In the twentieth century biomedical model of public health that followed,
 lawyers became mere technicians who drafted the rules and regulations necessary to implement the scientists’ programs—to monitor tuberculosis cases, for example.  Law’s marginal place in this version was exacerbated by the traditional antipathy between lawyers and physicians.
  The absence of public health legislation and case law beginning in the 1930s would in this version be evidence in support of law’s peripheral role.  Indeed, the power of the biomedical model was so compelling that by the 1970s many experts believed there would never again be another major infectious disease outbreak in the United States.
  

By contrast, the revisionist version of public health’s history, according to Fox, holds that “law has for 500 years been an essential discipline of public health.”

Revisionism begins with accounts of the 16th and 17th centuries, when the countries of Western and Northern Europe experienced . . . a “profound transformation—really a revolution [in] political attitudes and practices” that included the creation of a “new elite” who inaugurated the “reign of the expert professional.”  These experts, lawyers as well as physicians, wrote public health statutes that embraced a “fundamentally optimistic belief that proper knowledge will help overcome the most inexorable aspect of human existence, its fragility in the face of nature.”  The authors of public health legislation addressing both the control of persons with infectious diseases and the regulation of the environment shared a “universal belief in [the] ability [of science] to improve the quality of life.”  The advance of science since the 19th century reinforced this belief; it did not initiate it. . . . 
“Public health is everywhere and always contingent,” [Christopher] Hamlin insists, employing a word used by social scientists who employ historical methods to suggest the interrelatedness, complexity, and unexpected consequences of any past event.  Because public health policy is contingent, scientific or technical advances have never been its sole determinants. . . . 

The new historiography . . . justifies the reconception of which professions contribute to public health practice . . . In the new conception, [it] is the result of ongoing sociopolitical negotiations that involve experts in a variety of disciplines . . .
  

The revisionist version, then, would seem to hold that the biomedical model eclipsed law’s importance, but did not prove that law has always been peripheral.  

The distinction between these two versions can be seen in their contrasting view of the leading public health law cases of the early twentieth century.  In 1900, the emerging outlines of a modern public health jurisprudence could be seen when a California federal district court struck down a San Francisco Chinatown plague quarantine.  The court in Jew Ho v. Williamson
 rejected a plan drawn to include Chinese residents living outside the quarantine’s boundary but excluded whites living within it as an impermissible administration of “law ‘with an evil eye and an unequal hand.’”
  Five years later, the U.S. Supreme Court in Jacobson v. Massachusetts
 held that a state’s decision to require residents to be vaccinated for smallpox was entitled to great deference because the state’s public health authority emanated from its police power.  

The standard version would hold that Jacobson brought Jew Ho’s incipient jurisprudence to a halt, demonstrating the Court’s own conclusion that law is peripheral to public health.  It would cite as evidence the lack of court cases in the decades that followed.  However, with its sensitivity to contingency the revisionist version would note that Jew Ho concerned the blunt, old-school instrument of quarantine.  By contrast, Jacobson concerned the more precise biomedical tool of vaccination.  The revisionist version would hold that Jacobson did not privilege public health’s authority to law’s.  Rather, such emerging biomedical triumphs as vaccination, sanitation and antibiotics impinged less on civil liberties, thus requiring less judicial review in the decades that followed Jacobson.  

AIDS is the proof text for the value of the revisionist version, for it demonstrated both the limits of the biomedical model’s reach and law’s re-emergent centrality to public health.
  AIDS marked the end of the biomedical model’s hegemonic era for it could provide no quick fix.  Indeed, there is still no vaccine or cure twenty-seven years after AIDS’s discovery.
  The biomedical model’s failure thus belied the standard version’s account of public health’s history as a linear “progression from marginally useful policy, made mainly by civil servants learned in law, to effective policy”
 based on science.  AIDS also occurred within culturally contested terrain.
  In so doing, it demonstrated the revisionists’ claim that public health can require law’s capacity to absorb cultural tension and mediate norms and values.  

AIDS involved highly contested social determinants of health.  It first affected already highly stigmatized groups—gay men, injection drug users, hemophiliacs.  Halting its spread required highly specific, morally contentious interventions—screened blood, condoms, clean needles.
  And law was central to public health’s engagement with them.
  This Article’s claim
 is that it is law’s capacity to engage health’s social determinants that makes the vision of public health legal services so powerful.

C)
Can Direct Legal Services Also Be Considered Central to Public Health?

This Article has made the case that law can be thought of as central to public health.  But what kind of law?  In his arguments in favor of public health law, Daniel Fox wrote of the pioneering work of Laurence Gostin, Anthony Moulton and Gene Matthews.
  But the work of those scholars is concerned with what is normative, the authority of the state to ensure health.  Does law’s centrality include the authority of individuals through direct legal services to ensure their own health and the health of their communities?  Can public health legal services, as this Article understands it, be considered a field of public health law?  Gostin himself has cautioned about extending public health’s boundaries too far:

Scholars and practitioners have long been conflicted about the “reach” or domain of public health.  Some prefer a narrow focus on the proximal risk factors for injury and disease [such as] identify[ing] risks or harms and interven[ing] to prevent or ameliorate them[,] exercising discrete powers such as surveillance, infectious disease controls (e.g., screening, vaccination, partner notification, and quarantine), and sanitary measures (e.g., safe food and drinking water). 

Others prefer a broad focus on the societal, cultural, and economic foundations of health [such as focusing upon] the underlying conditions that are associated with poor health [through an interest] in the equitable distribution of social and economic resources because social status, race, and wealth are important determinants of health. . . . The problem with an expansive view is that public health—as a field, as a mandate—becomes limitless, as almost everything human beings undertake affects public health.
  

However, we think the case can be made for extending public health law’s boundaries at least as far as public health legal services as we have defined it here.  The preceding section of this Article concluded by discussing law’s capacity to act upon social determinants of health.  Here this Article claims that one medium for doing so is through public health legal services.  It does that by looking closely at the field of health and human rights, which Gostin himself helped establish.

Its founder was the late Jonathan Mann, the first director of the World Health Organization’s Global Programme on AIDS.  Like most public health experts of his generation, Mann had been trained to believe in the hegemony of the biomedical model.  Initially, he found it difficult to understand the resistance of political leaders to the compelling data he presented about AIDS in their countries.  Eventually, he understood that his training had failed to prepare him to account for how certain diseases—like AIDS—might occur within a volatile social field that created resistance to such data.  Public health, he concluded, must account for this volatile social field as well, a conceptual breakthrough he called health and human rights.
  In 1994, Mann and colleagues published their landmark article establishing health and human rights as a public health field.
  

However, health and human rights focuses upon the establishment of norms and structures, not upon their effectuation.  Gostin, for example, notes that “[a]ffording individuals their rights can be a powerful public health strategy, freeing them from physical or emotional abuse, social stigma, and economic dependence.”
  But affording individuals rights is not enough.  Once afforded, they must be realized:    

To enhance health effectively, human rights must also work from a bottom up, or exercise, perspective. . . . [T]he question [that] must be answered [is] once enacted, what will individuals and communities do with these rights that make a difference in their health?  How will they exercise such rights . . . Will they even know about such rights, let alone even have access to legal services or administrative agencies that will enforce [them]?

As Paul Farmer observes:  

[W]e can recognize . . . human rights abuses . . . But what, precisely, is to be done? . . . Passing more human rights legislation is not a sufficient response to . . . human rights challenges . . . As the Haitians say, “Laws are made of paper; bayonets are made of steel.”

This Article proposes that, with all due respect to Farmer, law is not just made of paper.  It also contains steel, as when public health legal services compel a landlord to abate the mold in an asthmatic child’s home, forbids an AIDS discriminator from firing an employee living with HIV, ensures that a woman with metastatic breast cancer gets insurance coverage, or forces the Social Security administration to provide promised benefits.  Public health legal services realizes health and human rights’ norms in the lives of subjects active in their own health.  They are the critical effectuating infrastructure to the health and human rights’ superstructure so vital to the future of public health.

II) Traditional Legal Services and Pro Bono Delivery Models


The model of public health legal services developed in this Article envisages private lawyers offering free or subsidized legal assistance to low-income clients, and by doing so achieving palpable public health benefits.
  Part I situated that conception within the public health understandings.  This Part further situates the model by describing the conventional and historical views of provision of legal services to the poor.  Understanding that landscape is essential to an appreciation of the tensions arising from a commitment to public health legal services.


The history within the United States of delivering legal services to those who cannot afford it has been dominated by two competing principles—one focused on achieving access to justice for all comers, and the other focused on enhancing the political power of the disadvantaged.
  The public health conception of legal services delivery developed in this Article differs from, but complements, both of those themes.  This Part will describe briefly, as an important backdrop to the advancement of a public health legal services blueprint, the historical underpinnings of legal aid and pro bono in the American legal system.  Later, Part IV will rely on the understandings developed here to compare the alternative vision of lawyers representing disadvantaged populations, one expressly related to the conception of public health, with those traditional understandings.

A) The Challenge of Scarcity


The American legal profession is structured as a market system.
  With few exceptions,
 lawyers sell their time, effort and expertise to the highest bidders.
  This arrangement obviously contrasts with that of the United States health care delivery system, which funds its services largely, although certainly not exclusively, through public or private medical insurance.
  An individual who encounters an important legal need but who cannot afford the cost of a private lawyer has essentially three options available to her.
  If she meets the program’s eligibility criteria, she may qualify for free legal services through an established legal aid organization.
  Alternatively, she may locate a private lawyer willing to represent free of charge, on a pro bono publico basis.
  Or, lastly, she may represent herself.


Most individuals who cannot afford a lawyer proceed without one, and represent themselves.
  The primary reason for that fact is that the free services available through legal aid organizations and pro bono providers cannot come close to meeting the demand for them.
  Lawyers representing the poor therefore face a serious scarcity problem.
  That scarcity challenge is intensified, and dramatically so, if one includes in the population of those in need all of the middle and lower-middle class families who, while typically not eligible for free or subsidized legal services, in fact have a great deal of difficulty affording the services of a private lawyer.


Lawyers and programs providing low-cost or free assistance to poor
 individuals must confront that scarcity in their resource allocation decisions..  Because they cannot serve all, they must decide whom to serve, and how.  In doing so, they are also deciding, ineluctably, whom not to serve, and why.  A rich debate has therefore ensued about the proper role of legal services to the poor, whether through organized legal assistance programs or through privately offered pro bono representation.

B) Access to Justice or Political Empowerment


The earliest programs of free legal assistance in the U.S. represented a combination of charitable noblesse oblige and public spirited commitment to justice.
  The elite law firm lawyers leading those efforts “believed in the possibility of reconciling private interest and public virtue via making legal rights ‘certain and procedurally effective.’”
  The commitment to “certain” and “effective” opportunity to the protection of legal rights has remained, ever since, a hallmark of the efforts to provide assistance to the poor.  From that sentiment has evolved the most common justification of free legal services—to provide “access to justice.”


The access commitment may be contrasted with a different commitment, one that would call for a different utilization of available resources, one dedicated to broader impact work and political mobilization.  But before we address that competing principle, the contours of the access idea deserve some attention.


A moment’s reflection shows that the “access to justice” precept, standing alone, is quite question-begging.  Because free lawyers cannot provide access to justice for all comers, the lawyers must make value judgments (or some kind of judgments) about who gets access and who does not.  While some commentators have suggested a queuing, first-come, first-served approach,
 that allocation model is not a sensible one.
  A far more rational allocation scheme, and the one seemingly employed by most subsidized provider organizations, involves a weighted triage process.
  Shaped by the moral philosophers’ analysis of battlefield triage in the medical context,
 the legal services triage arrangement tends to privilege immediacy and protection from more serious harms over less urgent matters.
  It also tends to privilege broader scopes over narrower scopes.  Thus, a legal matter which might offer relief to hundreds of similarly situated individuals will have greater value than one which offers significant relief to one person.


Two important insights emerge from that triage posture connected to the access to justice principle.  First, a battlefield triage model will nearly always privilege crises—a post hoc response to tragedy.  In the medical world, this model would resemble the emergency room.  It therefore necessarily deemphasizes preventive care—the ex ante consideration of avoiding the crises in the first place.  Second, because the triage process requires the making of value judgments about relative harms and benefits, and because it privileges broader scopes and wider remedies, that engagement inevitably acquires a political tinge, whether intended or not.  The lawyers
 seeking to employ a program’s scarce resources to maximize the efficiency and benefit for clients will frequently focus on powerful opponents, and will often challenge entrenched interests.  The result will usually be a backlash from the powerful opponents and the entrenched interests.  The political tenor of legal services practice has been a common complaint from conservative commentators, and the triage model encourages the criticism.  We review those criticisms in more depth below.


While the commitment to equal or broad access to justice for individuals is the most common motivating ideology for lawyers and programs offering legal services to the poor, it is hardly the only one.  Many observers have disagreed with the proposition that the role of legal services is to provide access to courts and similar institutions, or to protect the rights of individual persons.
  That proposition, the critics argue, assumes that the systems of justice are fundamentally fair, and that all that poor persons need to obtain justice is comparable representation within that system.
  The access to justice model overlooks the deep political disadvantages endured by the poor, and the inherent biases within the existing institutions favoring those with economic clout.  A more effective role for lawyers serving the poor, those observers would suggest, must include strategies for mobilizing communities and altering the political balance of power.


This critical view played an important role in the early years of the federally-funded legal services movement.  The Office for Economic Opportunity (OEO), the precursor to the Legal Services Corporation (LSC) established during President Lyndon Johnson’s administration in 1965, included such community-building aspirations.
  Those aspirations were very controversial, and were eliminated from the agenda of the successor LSC, established to replace the OEO in 1974.  They remain, however, a dominant commitment among the theorists of poverty law practice today.
  To employ a blunt generalization, there are two alternative visions of what we might call the empowerment perspective.  The first, the more conservative of the two, is sometimes labeled “impact work.”
  Under this stance, lawyers for the poor use their skills within courts and legislatures to effect widespread change within the existing institutions, by filing class action lawsuits and “test” cases, and by organizing well-coordinated legislative campaigns.  Lawyers working in this mode choose their clients carefully and selectively to find the most appropriate representative for the story and the sentiments the lawyers wish to portray.
  These lawyers strive to change the day-to-day lives of the poor and working class by creating laws and establishing precedents favorable to those populations, just as lawyers and lobbyists for the wealthy do all the time.  They would defend their work as the most efficient and effective use of the scarce resources available to them, achieving far more benefit through that strategy than representing individuals ever could accomplish.


The second vision within the empowerment perspective departs from impact work, and focuses instead on building community.
  It adopts what a leading proponent calls a “rebellious” stance for lawyers, rejecting the “regnant” stance represented by both the access to justice model and the impact work model.
  These “community lawyers” possess far less faith in the likelihood of existing institutions to balance power or to achieve long-lasting change.
  They argue that little sustained and effective change has come from courts or from legislatures unaccompanied by grass-roots mobilization.
  They are also skeptical of strategies which privilege the role of lawyers over the role of lay persons and community members.


While the community lawyering conviction has considerable support within the academy and among commentators, it remains far less prevalent in practice within organized programs offering legal assistance to the poor, for perhaps not surprising reasons.
  Those organizations instead continue to struggle with the tension between individual access to justice strategies and the commitment to impact work and test cases.
  That struggle is informed, sometimes definitively so, by the political implications of the resulting work.  To that topic we now turn.

C) Political Attacks on Poverty Law Strategies


From its inception, legal services work has been the subject of intense criticism, most often from political conservatives who view its proponents as pursuing a “left-wing agenda.”
  The more that the providers of legal assistance to the poor depart from a pedestrian, unfocused, individual access to justice delivery model, the more political pressure those providers must endure.


As noted above, the OEO program, with its commitment to community development and client power, lost its political support in Congress, and was replaced during the Nixon administration by the more access-oriented LSC.
  Even the LSC became the focus of political opposition, and in 1981 President Reagan proposed the full de-funding of LSC, but Congress compromised by reducing, not eliminating, the agency’s budget.
  In the 1990s, a Republican Congress further reduced LSC funding and imposed sweeping and wide-ranging restrictions on the work that LSC-funded programs could perform.
  Congress did so because of “the conviction of many Republicans in Congress that legal aid lawyers promote a left-wing agenda through lobbying and litigation.”
  The restrictions prevented LSC-funded lawyers from engaging in most legislative advocacy, representing undocumented persons, challenging welfare laws, and accepting court-awarded attorney’s fees.
  The United States Supreme Court and lower courts have invalidated a couple of the restrictions,
 but most remain in place.  Opponents of legal services have also challenged states’ use of Interest on Lawyers’ Trust Account (IOLTA) funds to support those programs, but the opponents ultimately lost that campaign in the United States Supreme Court.


Today, conservative organizations such as the National Legal and Policy Center (NLPC),
 the Heritage Foundation,
 and the Conservative Caucus Foundation
 continue their attacks on the LSC and on state legal assistance programs.  As long as its proponents frame its mission as a class-based struggle, the campaign for legal assistance to the poor will endure such condemnation from powerful and entrenched interests.  An important question considered later is whether that mission might be described and framed differently, in such a way that its political opponents may appreciate better the aims of the movement—to achieve healthier communities and neighborhoods. 

III) The Emergence of Public Health Legal Services: Los Angeles, Boston and New York City 


The tradition and history of legal services described in Part II grew out of a liberal vision of justice that has been consistently opposed by conservatives and, more recently, sharply interrogated by the radical left.  The legal services programs described in this Part emerged beneath the radar of that ferocious debate and have thus been able to develop indigenously.  The Los Angeles and Boston programs developed on opposite coasts, in different types of legal practices, with different orientations and nomenclatures, addressing different client groups, with no direct cross-fertilization.  The Los Angeles program was the result of local government policies, the Boston program from leadership within the medical community.  Yet they emerged about the same time and share the conviction that health outcomes achieved through the exercise of legal rights should be valued as carefully by public health, using the same outcome measures, as other health outcomes, and that such valuations results in a very different discussion about the importance of legal services and early access to legal intervention.


Indeed, in the ensuing decades since the emergence of the legal services movement, the field of research connecting health outcomes and social determinants has advanced significantly.  The linkage between poverty status and health status is now well-documented and multi-faceted.
  Globally and nationally, the momentum for action on the social dimensions of health is building.
  At the same time, the news has never been more grim regarding the pervasiveness of poverty in America.  Recent census estimates reveal that the population percentage considered severely poor has reached a 32-year high.  America’s urban, suburban and rural communities are all witnesses to the growth of the “abject poor.” 
 


Increasing numbers of low-income individuals and families with chronic and serious illness in both urban and rural communities across the United States are struggling to meet basic needs.  According to the CDC, over 90 million Americans are living with a chronic disease.
  The Robert Wood Johnson Foundation reports that almost one-half of all Americans report having a chronic illness and that they account for 75% of our national spending on health care.
  The numbers of Americans living with cancer alone are staggering.  The National Cancer Institute (NCI) and the American Cancer Society estimate that 1,444,920 men and women will be diagnosed with cancer in 2007 and 559,650 men and women will die of cancer in 2007; among cancer survivors, the NCI estimates that there are more than 10.5 million Americans with a history of cancer who were alive in January 2003.
   


While research and evidence of the links between health and social determinants continue to mount, however, strategies to interrupt those links are less apparent;  public health legal services hold promise as a sustainable intervention that can lead the way.  By understanding that social determinants are a frame for unmet legal need, public health legal services can bridge the gap to address the social determinants at their root. Public health legal services are an emerging revolution in service delivery for vulnerable populations in communities across the United States that seek to vigorously attack the social determinants of health that affect poor people.
   

A) Los Angeles

1) City Enactment and Innovative Enforcement of an AIDS Anti- discrimination Ordinance

Local government policy was the driving force in the development of public health legal services in Los Angeles.  In June 1985, the Los Angeles City Council held hearings on the nature and extent of AIDS discrimination.
  The next month, movie star Rock Hudson’s confirmation of the rumors of his AIDS diagnosis created the first global AIDS moment and with it and a political window of opportunity for the Council to enact the world’s first AIDS anti-discrimination law
 to both acclaim
 and opprobrium.
  

Los Angeles’s vision of a civil rights law partnering with public health to maintain public safety during an epidemic was a new one, for law historically had been a tool to authorize scapegoating and blame.
  The city drew on two factors to pioneer this approach.  The first was the strength of the biomedical model of infectious disease, as described above.
  While AIDS was new and frightening, its biological cause—a heretofore unknown bloodborne pathogen—had been identified more than two years before, and the CDC was preparing to issue a comprehensive set of workplace safety guidelines regarding the AIDS virus.
  Thus, there was no scientific excuse to treat people with AIDS like pariahs.  

The second factor was the rich individual rights legacy that had emerged in the decades prior.  Due process, equal protection and civil rights laws that required the majority to respect the dignity and liberty of minorities served as a second bulwark against the primitive human impulse provoked by AIDS to stigmatize and blame people with AIDS for their illness.  

Los Angeles drew upon both these elements in its ordinance to educate the public about how AIDS was and was not transmitted.
  Its ordinance emphasized that discrimination posed “a substantial threat to the health, safety and welfare of the community,”
 not just to those against whom the discrimination was directed.  The City Attorney emphasized a robust community education component in his ordinance enforcement strategy such that his staff would present at the Third International AIDS Conference in 1987 on the civil rights ordinance’s public health value in preventing HIV transmission, since compliance required understanding how HIV was and was not transmitted.
  In 1991, the California Court of Appeals affirmed the public health value of such ordinances when it rejected a civil rights preemption challenge to Contra Costa County’s ordinance on the grounds that it also advanced public health.

This collaboration between government civil rights enforcement and public health was a new approach to the city’s exercise of its public health authority.  The state constitution assigned that regulatory authority to the city,
 and for most of the twentieth century the City of Los Angeles’s public health department had delivered a wide array of services such as vital statistics, communicable disease control, harbor rodent control, milk inspections and mosquito control.  However in 1964, the city closed its health department and contracted most of its powers over to the county following a failed attempt to overturn a state law requiring city residents to support the county’s health department despite receiving no services from it.
  Until it enacted its AIDS anti-discrimination ordinance twenty-one years later, the city’s public health role was limited to ratifying proposals by the county on such matters as issuing sanitation grades for restaurants.
  

2) City Partnership with the Local AIDS and Public Interest Law Communities


The city’s next step in pioneering the concept of medical-legal collaboration was to partner with the non-profit sector to establish a relationship between non-profit sector HIV legal services and public health.  This undertaking occurred in two parts.   The first involved collaborating with a range of partners to foment the development of a single, county-wide HIV legal services delivery project based on the best practices of poverty law projects.  This was an arduous, multi-year task involving many stakeholders.  It began with the city and the ACLU pressuring the largest AIDS legal services provider to fund a study by UCLA law professor Gary Blasi on the inadequacies of the current fractured HIV legal services system.
  

The city and its partners then persuaded the provider to hire the former executive director of the Legal Aid Foundation of Los Angeles to create an HIV Legal Services Delivery Project for Los Angeles County (hereinafter HLSDP) to conduct a needs assessment and make recommendations for improvements.
  The city then spearheaded the HLSDP’S efforts to persuade the county commission allocating federal HIV-related monies to quadruple its allocation to HIV legal services to make possible the creation of a single county-wide system.
  The key concept in successfully persuading the commission to approve such a large increase was HLSDP’s new insight that HIV legal staff were social workers with teeth, that HIV legal services were a component of health care, what this Article now calls public health legal services.

The second part of Los Angeles’s strategy arose out of the City Attorney’s AIDS civil rights enforcement work.  The City Attorney’s staff eventually detected a pattern in the AIDS discrimination cases they investigated that virtually every case began with an unnecessary disclosure of the complainant’s HIV status.  For instance, the complainant might have shared his status with a landlord in the mistaken belief that she had a right to know, and the disclosure led to harassment and eviction.  Borrowing the concept of prevention from public health, the City Attorney concluded that if complainants could be counseled before such disclosures about their right to keep their status private, most discrimination could be prevented altogether.  By 1993, the City Attorney had come to call this idea an “HIV legal checkup.”  The concept was simple.  HIV-positive people needed legal counseling as soon as possible after learning their test results on the importance of disclosing their status only to those who had a legal need to know, thus preventing discrimination in employment, housing, and public accommodation.  But the City lacked the resources to deliver such services.

3) Public Interest Law Innovation and Partnership with UCLA School of Law

In 1996, the City Attorney’s staff proposed the HIV legal checkup concept to Brad Sears, now a professor at UCLA School of Law,
 when he sought ideas for creating an HIV law practice.  Sears took the City Attorney’s initial discrimination prevention idea and expanded the concept of HIV legal checkup into a more comprehensive client intake strategy covering the full range of HIV-related legal issues, including denial of benefits, tenant rights, immigration, family law, and debtor-creditor conflicts.  Sears obtained grant-funding and launched the HIV Legal Checkup Project (HLCP) in the spring of 1997 as part of a new Los Angeles-area legal services program for low-income HIV/AIDS clients.
  Elements of Sears’s project shared prevention and other characteristics with other legal services delivery projects seeking new efficiencies as well as with the other medical-legal collaborations described in this Article.  

Law students supervised by attorneys could perform the checkups, ensuring a steady stream of volunteers.  The checkup’s comprehensiveness meant that checkup staff identified incipient legal problems before they became crises.  The client education component, in turn, empowered clients to resolve many such problems themselves.  Those problems requiring intervention required less attorney time than had the issues first metastasized, enabling HALSA staff attorneys to meet the needs of more clients.  Later client services also benefited from the checkups.  Because of the client education component, clients identified subsequent needs more quickly.  They also called HALSA more promptly because they associated HALSA with the positive experience of their checkup.  The database of checkup intake interviews served as a de facto ongoing needs assessment tool that helped HALSA’s director to identify newly emerging client needs such as immigration or tax relief.
4) City Partnership with the CDC and the American Bar Association 

If the City’s collaborative work with the non-profit community was to improve HIV legal services delivery and explicitly link its value to improved individual health outcomes, its next step was to persuade the CDC of the public health prevention value of the core concept of HIV legal checkup developed by the City Attorney.  In a letter to the CDC, his staff suggested that the CDC recommend that HIV “counseling and testing programs immediately refer clients who have just been told they have tested positive to legal services programs that would counsel them that they have no legal duty to disclose their status to their employers or landlords, except in rare instances.”
  Since such counseling would prevent most AIDS discrimination cases from arising and fear of discrimination was a major reason people were afraid to be tested, more people would come forward to be tested, a major goal of the CDC in slowing the further spread of HIV.  

In November 2001, the CDC adopted the City’s recommendation,
 perhaps the first time that the agency had recognized the public health role of private attorneys.  Two months earlier, the City Attorney’s Office and Brad Sears, HIV legal checkup’s developer, discussed its broader implications at a health and human rights conference.
  The following spring, the American Bar Association (ABA) asked the City Attorney’s Office to present on the implications of the CDC’s action at the first national conference of HIV legal services providers sponsored by the ABA’s AIDS Coordinating Committee.
  The ABA subsequently committed to train private sector attorneys to provide the counseling nationwide. The project—entitled “Answering the Call,” as in answering the call of the CDC for lawyers to help slow the spread of HIV—included training in the broader version of HIV legal checkups developed by Sears’s HLCP.

5) City-County Partnership to Revise An HIV Legal Services Standard

Text will be inserted after symposium.

6) Conceptualizing “Public Health Legal Services” with Boston, New York and the ABA

The most recent stage in the city’s efforts has involved expanding the concept of HIV legal checkups into the concept of public health legal services.  In March 2003, the City’s Disability Commission determined that the legal checkup concept might be of great benefit to other disabled persons.  The Commission director met with researchers at UCLA’s public health and law schools to begin exploring studying legal checkup outcomes and best practices, and with other public interest law programs about establishing pilot legal checkup projects beginning with one for persons newly-diagnosed with cancer.  In May 2006, the City Attorney’s staff assisting the Commission director’s efforts conceived of these expanded programs as “public health legal services.”  That November, the ABA invited representatives from the City Attorney’s office, Boston’s Medical-Legal Partnerships for Children, and New York City’s LegalHealth to meet with the ABA’s AIDS Coordinating Committee and other ABA stakeholders.
  At the meeting, the City Attorney’s staff proposed the concept of “public health legal services” as a rubric to describe the programs represented at the meeting.  

B) Boston Medical Center’s Medical-Legal Partnership for Children


The Medical-Legal Partnership for Children (MLPC)
 was founded in 1993 out of a pediatrician’s frustration in confronting the health impacts of poverty on children.
  Dr. Barry Zuckerman, Chief of Pediatrics at Boston Medical Center(BMC), realized that as a doctor treating vulnerable children he didn’t have the skills or tools to address many of the problems that contributed to or caused the health problems prevalent in his clinic, such as substandard housing that exacerbated asthma, lack of food stamps for food insecure families, and utility shut-offs during the cold winter months:  Dr. Zuckerman felt powerless to help his patients until he learned that many of the problems he saw had legal remedies.  He took the unusual step of hiring a legal services lawyer to train his staff and work directly with patient-families to ensure that their basic needs—for food, housing, health care, safety and education—were met.
.


MLPC’s groundbreaking innovation was to create a medical-legal partnership with a committed vision of shifting legal resources to a prevention model.
  It is not surprising that medical-legal partnership would flourish in the pediatric setting:  pediatricians are uniquely situated to intervene when children’s basic needs are not being met, because children are seen regularly in the pediatric setting, especially in the first five years of life.  These ongoing visits lead to the development of trusting relationships between pediatric providers and families.  In pediatrics, the ethos of preventive medicine is well-accepted, and lends itself particularly well to identifying non-medical determinants of child health, since families are encouraged to seek out preventive care.

Nevertheless, while pediatricians are usually taught to consider the family and social context of their patients, they often do not have the specific knowledge or resources to intervene effectively in these arenas.  Pediatricians’ training and experience is generally limited to addressing the biological causes of illness.  As a result, they are reluctant to ask families about housing conditions, violence, or access to adequate food, since they are unsure what to do with the response.  Thus, pediatricians and other health care providers often find themselves in the difficult situation of recognizing the effect of social factors on the health of their vulnerable young patients, while feeling helpless to address them.  Indeed, even highly skilled social workers do not have the training to address complicated questions about family eligibility for public benefits, especially where there is an immigration component. 

Children with poorly managed physical and mental health conditions miss school, fall behind their classmates, and experience preventable health consequences.  Their illness affects their family wellbeing because repeated emergency room visits, doctor’s office visits, and hospitalizations place their low-income parents’ low wage jobs at risk.
  As it turns out, legal advocacy is the best medicine for the social determinants of health.
  For lawyers, it presented an opportunity to change the way legal services are typically delivered, away from crisis generated litigation toward preventive law.
  

MLPC developed a series of core components to ensure the success and integration of legal services anchored in the clinical setting.

1)   Training and Education of Front-Line Healthcare Staff on Basic Legal Needs Issues

Training and curricula developed by MLPC staff empower frontline health care staff to screen, identify and triage legal problems, since they know they have the back-up of consultation with legal staff.  With doctors well-positioned to screen patients through regular contact and in a position of trust, and lawyers able to bring a new type of expertise to the healthcare setting, patients would be treated more holistically than in a typical medical exam room and seen earlier than in a traditional legal services office.
 In 2007, MLPC staff did over eighty trainings of medical, legal or public health staff in the metropolitan Boston area.

2)   Direct Legal Assistance to Patient-Families on a Broad Range of Legal Issues


What began with a single lawyer working part-time at the hospital has morphed into a team of fourteen lawyers and paralegals working to ensure families’ basic needs—for food, housing and safety and stability—are met, and serving an estimated 1500 families in 2007.  MLPC is a weekly presence on-site at BMC and at six affiliated community health centers, providing intake clinics and case consultations.  MLPC relies on a robust network of pro bono partners from Boston-area law firms to increase the direct legal service it provides to patient families.  In 2006, three local law firms “adopted” health centers.  Attorneys from the law firms Day Pitney LLP, Foley Hoag LLP and Holland & Knight LLP staff and directly handle the cases generated at intake clinics at the health centers.  This unique approach to pro bono service delivery has energize a new generation of lawyers seeking innovative ways to have an impact with their legal skills; by coming into the clinical site, the pro bono attorneys have an opportunity to partner with skilled health care professionals as part of a team, eliminating the sometimes isolating work of pro bono advocacy and bolstering their knowledge about a broad range of topics.

3)
Systemic Advocacy 


In achieving the first two goals of a medical legal partnership, training and direct service, often patterns emerge of legal problems that require more than case by case solutions.  Examples include seeing housing code violation cases over and over that are illegal by state or local sanitary laws, or food stamp application rules being routinely violated.  While laws exist on the books to protect patients in these situations, they are not adequately enforced.  Though lawyer time can solve these, more patients can be served by addressing changes to the systems that enforce or implement the laws. 


Two such examples from MLPC in Boston are a collaboration called “Breathe Easy at Home” and a food stamp clinic collaboration with the Massachusetts Department of Transitional Assistance (DTA), the state’s welfare department.  The Breathe Easy at Home program
 is designed to improve access and communication between medical homes for children with asthma, public health agencies and housing agencies within the City of Boston.  This collaborative effort among several agencies, including the City’s Inspectional Services Department's Housing Inspection Division, MLPC, the Boston Public Health Commission, the Boston Urban Asthma Coalition, the Bowdoin Street Neighborhood Health Center, and the Asthma Regional Council of New England, was developed to ensure that housing code inspections, where warranted, are performed quickly and any follow up inspections are performed to make sure substandard conditions are resolved. 


Through a shared website doctors, nurses or other health professionals can refer patients with asthma for housing inspections if they suspect substandard housing conditions may be triggering a child's asthma in his or her home.  Triggers such as the presence of cockroaches, mice, mold, or moisture problems can cause serious issues for some children with asthma.  This innovative program tracks children through the inspection, violation preparation, reinspections, and housing court systems, to improve communication between medical, public health and housing in hope of reducing these conditions to make children healthier. 


The Food Stamp Clinic at Boston Medical Center began as a separate clinic from the weekly legal intake clinic because of the prevalence of food stamp issues in families seen and referred.  Massachusetts is ranked 49th out of 50 states and the District of Columbia in families receiving food stamps, with only 46% of eligible families receiving the benefit.  Regularly, MLPC staff addressed violations in implementation of the program, such as improper deductions, refusing translation services, and requiring immigration documentation when unwarranted.  The clinic was able to recoup hundreds to thousands of dollars in food stamp benefits for families each month.  In advocating about rule violations with DTA, the state agency that administers Food Stamps, MLPC staff could reach more families by providing services on site at the pediatric clinic, where, for instance, they could utilize on site translation services.  In January 2008, DTA sent two workers each week to the pediatric clinic to perform food stamps intake , providing crucial access to needy families and preventing public health legal problems, such as hunger, before they occur.

4)
Feedback Loop with Medical Staff 


While issues of confidentiality and functionality initially created concern in both the medical and legal communities, it is essential to have legal services integrated into the medical care delivery system as seamlessly as possible.  Part of the integration is having clear feedback to the referring health care provider at the initiation of a case, updates on case progress and timely notification of closing a case, all without violating legal ethics.
  Often, medical providers do not need much of the details of legal cases, but simply want to know a family was seen, that the lawyer is working with family and that  the case has had a resolution. 


In educating medical providers about working with lawyers, it is important to emphasize the different rules governing lawyers, such as not being mandated reporters of child abuse and neglect, and the privileges and confidentiality duties that are afforded the lawyer client interactions.  These rules and duties are easily explained, and often with proper releases and limited disclosure can assure the different needs and requirements of both professions to work well together for a common goal of public health.

5)
National Expansion


In 2005, after a decade of providing informal assistance to programs looking to replicate the Boston model, MLPC received major national foundation support to launch a national office aimed at providing funding and technical assistance to developing partnership sites.  The national office answers weekly requests for materials and in-depth technical assistance, makes an average of three site visits per month, and hosts two annual conferences.  In its first round of funding, MLPC provided $25,000 seed grants totaling $400,000 to partnership sites.  This strategic investment leveraged $3.2 million dollars in outside funding, benefiting 20 medical-legal partnerships.


As medical-legal partnership gains momentum, MLPC continues to find innovative ways to strengthen its practice.  Burgeoning regional collaborations in New England, California, Virginia and Ohio represent the next phase of medical-legal partnership growth.  The national network now includes over eighty partnership sites in thirty-nine states, and served over 10,000 clients in 2007.  These programs exist in rural and urban settings, in hospitals and community health centers, and are based in a range of medical specialties—pediatrics, family medicine, geriatrics and most recently prisoner re-entry programs.  While each partnership is structured differently, programmatic success is dependent upon strong buy-in from medical partners.  To help facilitate this, a core focus of MLPC is to provide regular trainings for front-line healthcare providers.  Having legal staff present on-site at the medical institution where patients are seen is also crucial.  This not only removes traditional barriers to obtaining legal assistance and increases the likelihood that families will receive the information they need,
 but also encourages regular dialogue between partners.  


In building a national network of pediatric, family medicine and internal medicine sites, MLPC has established its message that there is more involved in maintaining good health than what a doctor alone is able to provide, and a check-up or a chronic care visit has to include making sure patients’ basic needs are met.
  The practices of medicine and law, particularly for low-income families, cannot exist separate from one another.  We must recognize the correlations between hunger, housing and health as well as the negative impact that a delay in access to the legal system can have on a patient’s well-being.


The proven strengths of these partnerships are now earning national recognition.
  In August 2007, the ABA passed a resolution in favor of medical-legal partnerships, encouraging their development and praising their holistic approach to health and advancement of preventive law.
  The medical world is also taking note.  In July 2007, MLPC received the American Hospital Association’s NOVA Award for innovations in community health

6)
Research & Evaluation


The central question that drives any discussion about medical-legal partnership is this: Does legal intervention improve health outcomes?  On an intuitive level, we sense that it must be true: too any legal aid attorneys have seen families thrive and succeed after legal intervention, especially when closely pegged to physical health, such as housing condition cases.  But is there any data to support this suspicion?  The thinking is, of course, that if we could prove that legal interventions improve health, then perhaps legal services might be resourced and regarded in the same way as the health care system—and viewed as an important basic service that, if done preventively, can save communities and systems money.  Medical-legal partnerships struggle with the contours of this research question. 


MLPC’s analysis and approach has been to focus on the short-term and intermediate impacts of its activities in order to measure its impact.
  By demonstrating increased access to basic needs like food, housing, education, etc., it can link the access to improved health outcomes that are already well-established.  For example, the health impacts of homelessness are well-studied and documented, but there is a research gap is in the effectiveness of legal intervention on preventing and shortening periods of homelessness, which is well documented to be detrimental to long term child health outcomes.  Acceptance of the medical-legal partnership model into the healthcare mainstream occurs where researchers can explain with the support of data how legal services delivered in the clinical setting complements traditional medical care and enhances the lives of families. 


MLPC has conducted a series of evaluation research studies, including: (1) a series of formative, but not in-depth, focus groups of clients to create a framework for concept mapping; (2) concept mapping; (3) comparison of seventy two qualitative interviews examining how families with access to medical-legal partnership services deal with their housing issues, compared with families who do not have access to medical-legal partnership; and (4) comparison site study between BMC and two clinical sites with medical legal partnerships and two other clinical sites, to examine whether the presence of an on-site legal program increases the likelihood that a family’s legal needs will be identified and addressed.  Some health and well-being indicators will also be examined over the study’s follow-up period, though that study is ongoing and results are unavaible at this time.


The Concept Map was developed as a process of engaging program stakeholders to identify the range of outcomes or benefits resulting from medical-legal collaboration.  Researchers conducted two focus groups, one in English and one in Spanish, with former MLPC clients, to develop initial questions about outcomes they identified as important to their interaction with MLPC staff. 


The mapping process with lawyers and doctors involved medical legal partnerships across the country resulted in identifying six domains of outcomes that medical and legal partners cite as important outcomes for medical-legal partnerships.  Those domains are: (1) Family Empowerment Through Legal Assistance; (2) Enhanced Family Health and Well-being; (3) Enhanced Child Health and Well-being; (4) Improved Access to Legal Assistance; (5) Medical-Legal Collaboration; and (6) Improved Provider Capacity to Address Social Determinants of Health.  These domains form the framework for devising outcome and process measures nationally for medical-legal partnerships.


The seventy-two in-depth qualitative comparison interviews revealed the following highlights:

· MLPC patient-families felt more empowered to access the services they needed than patient-families at other health centers.  Overall MLPC patient-families were better, more skilled advocates.

· MLPC patient-families were more likely to acknowledge they had a problem when speaking with their doctors.  Patients seen at health centers without MLPC legal clinics were more likely to feel that if a doctor could not help them with a problem, they would not be willing to disclose that there was a problem.

· MLPC patient-families were more likely to get what they needed with less work.  MLPC patient-families employed more effective strategies to solve legal problems than patient-families seen at other health centers, such as calling Boston’s housing code enforcement agency services versus using Raid to handle a cockroach infestation.

Lastly, another core strategy for medical-legal partnership evaluation and research is the needs assessment for legal services.  The purpose of this effort is to quantify the prevalence and nature of legal needs in a particular clinical population, to identify the resources or services sought and utilized in response to those legal needs, and to characterize possible barriers to the receipt of legal assistance.  In 2007, MLPC conducted one of the first studies to assess the legal needs of a hospital-based population in which factors that may affect access to or utilization of legal assistance are also measured. 


Preliminary data from that study
 indicated that families’ reported an average of 1.7 issues that they had been concerned about “all of the time” during the past 30 days; 2.8 issues they had been concerned about at least “most of the time,” and 5.0 issues they had been concerned about at least “sometimes.”  Nearly all respondents (92.9%) identified at least one issue as having been concern sometimes, most of the time or all of the time; well over half (59.8%) identified at least five such issues.  This preliminary study confirms the striking depth of need for legal assistance among the hospital-based population.


The lesson of medical-legal partnership is simple: Front-line health care providers offer a powerful voice that connects seemingly unrelated policies in areas such as affordable housing and energy costs with their often unrecognized health consequences.  The rapid expansion of the model over the past few years now allows researchers and policymakers to learn much about how this collaboration can work in different settings and in different iterations.  The testing grounds are in place, but the challenge remains to continue to ask the strategic questions and to gather the information required to answer those questions.

C) New York’s LegalHealth 

1)
Mission and Operation

LegalHealth, a division of the New York Legal Assistance Group, was modeled after the Medical-Legal Partnership for Children program of Boston.  Soon after its inception in 2001, LegalHealth recognized that there was another population of vulnerable individuals needing assistance--adults with serious and chronic illness.  While medical-legal partnerships between lawyers, doctors, and other healthcare professionals serving children had proven effective in combating selective socio-economic impediments to health, LegalHealth wanted to extend the reach of these partnerships to adults and soon became one of the few medical-legal partnerships serving adults as well as children in the nation. 

Being diagnosed with a chronic or serious illness can be devastating, but coupled with legal problems that often spiral out of control post-diagnosis, an ill adult’s life often becomes overwhelming.  Individuals and families who are low-income and/or suffer from cultural or language barriers face especially difficult hurdles in managing their healthcare and meeting basic needs.  The inability to access legal services for guidance with regard to healthcare coverage or benefits, and for basic needs such as habitable housing and adequate nutrition, can prevent vulnerable individuals from effectively managing their illnesses.  This can lead to lack of compliance with their course of treatment, which negatively affects their quality of life.  For these individuals and families, adequate knowledge of their legal rights and access to legal services can make an enormous difference in their lives and the outcomes of their particular situations.

Over the years LegalHealth has demonstrated that legal interventions can be effective in diminishing the stress that often accompanies a chronic illness and improving quality of life for underserved adult patients.  LegalHealth has provided a model for comprehensive service delivery through on-site legal clinics at ambulatory and in-patient units at hospitals and community-based health organizations, and for providing innovative training programs for both medical professionals and patients.  Currently, LegalHealth has alliances with fourteen public and private hospitals and ten community-based organizations serving chronically ill adults and children throughout New York City.  In 2007, LegalHealth assisted over 3,000 individuals. 

Weekly half-day legal clinics are held on-site in partner medical institutions to address the legal issues connected to, or arising through, illness.  Monthly intake is also held on-site at a host of community-based health organizations.  This provides access to legal services in a setting where patients most frequently seek help.  These clinics are conducted by staff attorneys who receive referrals from physicians, social workers and other medical professionals.  LegalHealth’s practice covers the areas of law most relevant to patients with serious health concerns and their families, including:  assistance with benefits; private insurance coverage; immigration issues; debtor/creditor matters; employment-related matters; permanency and estate planning; advance directives; family law; and housing conditions.  LegalHealth has also created a core training curriculum for physicians.  Training sessions are held for health care workers at its 14 partner hospitals, raising awareness of relevant legal situations which may affect their patients’ health and well-being.  Trained healthcare workers are able to make informed legal referrals and participate in advocacy on behalf of their patients.


Medical-legal collaborations for children have been a successful model in promoting child health and well-being, and they have had an increasing national presence in the last ten years.  The success, in part, has been attributed to the public view that children are the responsibility of our society and a concomitant desire to take care of them.  There is an unspoken presumption that adults do not need to be taken care of.  Underserved adult patients, however, are a vulnerable population that is often too overwhelmed with health needs to manage the multitude of nonmedical needs required to keep their safety net of resources in place or to do other important planning.  On their own, physicians do not have the time or resources to address the nonmedical needs of underserved adult patients.  LegalHealth studies have shown that, without backup resources, the physicians prefer not to get involved in addressing the critical nonmedical needs of patients.
  After being introduced to LegalHealth’s advocacy curriculum and direct service resources, physicians (i) had a greater awareness of their patients' legal needs, (ii) were more likely to make referrals for onsite legal assistance, (iii) were better equipped to assist their patients with needed forms and letters, and (iv) recognized the importance of their role in resolving their patients’ nonmedical needs. 

2)
Empirical Research

LegalHealth and its healthcare partners have begun studying the effectiveness of these partnerships on health outcomes and quality of life for its clients/patients.  One study evaluated the impact of its legal services on the lives of 51 of its clients with cancer.  The results of that study showed that legal problems are a significant nonmedical problem for cancer patients that must be addressed to maintain quality of life during and after cancer treatment (78% percent of the survey clients reporting that having cancer created their legal difficulties).  The study showed that legal interventions had an impact on LegalHealth’s clients in the following ways: 

83% of the survey clients reported that legal services helped to reduce their worries and stress; 51% reported that legal services had a positive effect on their financial situation; 33% reported that legal services positively affected their family or loved ones; 23% of the survey clients reported that legal services helped them to maintain their treatment regimens; and 22% reported that legal services helped them to keep medical appointments.

In 2006, LegalHealth worked with doctors from St. Luke’s-Roosevelt Hospital on a study entitled “The Effect of Environmental Improvement Brought About By Legal Interventions In Poorly Controlled Inner-City Asthmatics.”
  The study found that patients who received legal intervention had significant improvements in asthma severity, cortico-steroid usage courses, and reduced emergency room visits as compared to the group of patients who did not receive legal intervention.  It also concluded that, as a public health matter, the average cost of legal intervention is lower than the cost of one month of inhaled cortico-steroid and long-acting beta agonist (common asthmatic treatments for those patients), and less costly than other interventions done in studies of pediatric asthmatics. 
LegalHealth has also studied the impact of medical-legal collaborations in relationship to physician education.  It conducted a three-year study on behavioral and attitudinal impact of its training curriculum on the residents, attending physicians and faculty at four of its partner hospitals.  From the data collected, LegalHealth identified the following changes in attitude and behavior:

Fourteen percent of pre-survey respondents had referred patients to legal services in the preceding six months in contrast to 54% of post-survey respondents who had made a legal referral.  There was also an increase from 17% to 54% among pre-and post-survey respondents who said such referrals had been recommended during precepting sessions.  Twenty-eight percent of pre-survey respondents agreed or strongly agreed that it is part of their responsibility to help patients find free legal services, but this percentage increased to 52% of post-survey respondents.  There was a 20% increase in awareness among pre- and post-survey respondents of how to complete forms for patients seeking government benefits.  Only 23% of pre-survey respondents assisted patients in the preceding six months with housing, but 37% of post-survey respondents provided housing assistance.  Forty-three percent of pre-survey respondents assisted patients in the preceding six months with obtaining government benefits and this number increased to 54% among post-survey respondents.

The need to make legal services accessible to certain subsets of the underserved adult patient population has been recognized by others.  For example, geriatric patient groups receive legal services in the area of estate planning and guardianship issues.
   Perhaps the most striking example of advocacy efforts on behalf of a patient group has been for people with HIV/AIDS whose legal needs have been recognized and funded since the early 1980's.
  Both the New York State Department of Health and the CDC have recognized the critical role that lawyers play when a person is diagnosed with HIV/AIDS.  In fact, the CDC recommends immediate referral to legal services based on a diagnosis of HIV/AIDS. 

Legal interventions need to become part of the treatment matrix for individuals with serious and chronic illness and medical-legal partnerships such as LegalHealth’s provide a model for service delivery and physician education that would benefit public health goals and serve as a model for “public health legal services.”  The problems that LegalHealth addresses are not unique to the poor and working poor New Yorkers served by that program.  Hospitals and community health clinics around the country are beginning to recognize the need to provide legal services to vulnerable adults and children with chronic and serious illness and often call upon LegalHealth for replication strategies.  Like in Los Angeles and Boston, LegalHealth’s offers a model to others for demonstrating and effective medical-legal partnership, and in doing so strengthens the emerging conception of public health legal services.   

IV.
The Logistical and Experiential Implications of Public Health Legal Services for the Delivery of Legal Services
A) A Workable Collision of Health Care and Legal Services Providers


Initially, the public health model for legal services delivery seems only to augment existing models and justifications for providing legal help to those who cannot afford the market costs of that product.  As described above in Part II, the established justifications for providing subsidized legal services rest on notions of due process rights and principles of fairness.  In a nation dedicated to the rule of law, with long-standing commitments to procedural and substantive fairness, the specter of individuals suffering irreparable harm because on an inability to navigate the complex and sophisticated legal terrain is an intolerable one.
  Proponents of at least a minimal access to legal services rely on those fundamental, shared American values to defend society’s obligation to make legal services available to all.
 


The argument that providing access to attorneys also serves a public health goal only adds to the strength of those arguments.  Until the developments described above in Part III, defenders of subsidized legal services did not include public health arguments as one of the justifications for the cost of free lawyers.  If the new public health legal services vision has merit, the defenders’ assertions take on a more deep and compelling quality.


In fact, the goal of public health legal services as a legal services delivery model is to tie legal access and intervention to basic human needs in a health context, both to demonstrate measurable, meaningful outcomes of legal intervention, and to create a more compelling framework for community support of legal access.  In the decades since the development of the modern legal services delivery system and priorities, a vast body of work relevant to the social determinants of health has emerged.  Considering the dramatic overlap in domains, priorities, and individuals to whom both areas are relevant, it was only a matter of time before the two bodies of work collided. 

Health care providers serving vulnerable populations—low-income families, people with chronic illness, the elderly and disabled—daily bear witness to the unrelenting impact of social determinants on patient health and well-being.  When evaluating and treating patients, health care professionals frequently identify how inadequate food, housing, and community and individual safety; poor access to basic medications such as vaccines; or other unmet basic needs contribute solely or in part to preventable medical illness and poor health.  Physicians are thus in a unique position to set in motion advocacy that ensures that the laws and policies protecting health are effectively implemented.  It is this central notion—that lawyers have the skills to remedy the social determinants of health, while clinicians can address the biological determinants—that led to  Boston’s medical-legal partnership innovation.


It is also this simple innovation that demonstrates the mechanism for how the present legal services delivery system would be affected by a shift toward preventive law and the practice of public health legal services:  it would introduce the front-line health care provider as part of the triage system for accessing limited legal aid resources.  The rationale is simple.  Health care providers are stakeholders invested in helping their patients who hold unique and relevant information that can increase triage acuity.  

The clinical setting—where health care providers routinely screen patients for a variety of barriers to health—provides a virtually unrivaled opportunity for identifying legal violations that impair health, and to connect affected individuals and families with legal services to challenge those violations.  Lawyers who are trained to address the underlying social conditions of poverty are the ideal partners for physicians seeking to uncouple the link between the biological and social origins of illness.  

What is the cost to the legal services community of inviting this highly skilled, highly resourced, and highly valued partner to the service delivery system?  The legal services community would have to commit to modeling its service delivery, and to a certain extent its priorities, on that of the clinical partners.  Lawyers would then participate as part of the healthcare team, and not in a dyad with their clients.  Lawyers would train and back up front-line clinicians to develop their triage instincts for the social determinants of health, and dispense small “doses” of legal information and consultation to a broad population of front-line staff.
  Training, especially of the next generation of health care providers (residents, medical students), would become a priority, and data and outcomes that are tracked would relate more closely to health and well-being than to potential legal or social justice outcomes.


Once the entry-point for access to legal services—currently the triage model as described in Part II—has been shifted to incorporate the healthcare professionals, the substantive services and priorities of the legal aid agency may (or may need to) shift in response to the sentinel view of the front-line health care providers.  Whereas currently, most legal aid agencies rely on shelters, domestic violence advocates and other social service providers for referrals and shared triaging, embedding even a portion of the current legal delivery system within the clinical setting would mean that patients not yet connected to such legal need “first responders” might now be screened for legal advocacy and found eligible for legal services.  In the new public health legal services system, then, the single mother of two children who has been diagnosed with stage 3 breast cancer could “jump the queue” ahead of equally deserving individuals struggling with housing eviction, discrimination and domestic violence.  How might the privileging of the single mother’s case in the new system be justified?  Because of there would be a joint attack on the patient/client’s social determinants of health—medical and legal—that neither could construct alone.  A case emanating from a clinical setting as distinct from a traditional legal case funneled to legal aid by a social service agency or hotline would bring two kinds of knowledgeable, respected, skilled professionals as partners to the patient while vastly reducing or even eliminating the need for time-intensive investigation by advocates to secure key supporting documentation and medical opinions.


The envisioned public health legal services system embedded within the medical services replaces the ad hoc nature of most existing legal services delivery intake system with health care providers already intimately familiar with screening, identification and priority-setting.  What does the health care provider bring to the table, beyond early access to vulnerable patients?  A respected methodology and common capacity for evaluation, screening, identification and treatment of a broad range of human problems, from liver disease to depression.  Front-line health care staff working with vulnerable populations also brings a unique understanding of the patient’s needs and role that can benefit the traditionally “exclusive” attorney-client relationship.  For example, in some cases, a joint consultation with the patient, the lawyer and the health care provider about a topic can be a supportive strategy for an overwhelmed, low-income single mother who is struggling to prioritize her response to legal and health needs.
 Or, for instance, a patient with HIV may be much less likely to be compliant with his antiretroviral therapy if he must worry about eviction, or having enough food.  By meeting these basic needs, the HIV positive individual can be more compliant and prevent unnecessary opportunistic infections.  

B) Political Implications of a Public Health Legal Services Rubric


The public health legal services conception also captures a more politically attractive stance for subsidizing legal services.  Despite the commitments to due process and substantive fairness noted above, legal services for the poor has not been the most politically popular element of the welfare state.  Opponents from the right in particular find much to attack, and to attack with vigor.  Because poverty law programs cannot offer free lawyer time to all of the persons who need and request it, the programs historically have chosen the most critical cases and clients to serve.
  Few if any such programs operate on a pure “access to justice” model; instead, program staff focus its efforts on those matters which will affect the most persons in the most significant way.
  The decisions made by programs are sometimes (if not as often as the critics suggest
) politically sensitive and sometimes inflammatory.


A dominant theme of the work traditionally performed by poverty law offices involves litigation on behalf of the “have-nots” against the “haves.”
  Employees use legal services resources to challenge the conditions of employment and the wages and benefits offered to the workers.
  Tenants oppose landlords’ eviction efforts, even those based on alleged lease violations (like drug use and violence
) and on non-payment of rent grounds.
  Welfare recipients litigate for themselves and others similarly situated for increased benefits and for fairer procedures for determining when the benefits will be paid or stopped.
  Litigation and lobbying on behalf of undocumented individuals seek to improve the lot of those who entered the United States without proper papers.


That dominant, litigation-oriented foundation for the work traditionally performed by legal services organizations invites the critical reactions commonly observed to that work.  Beleaguered employers, landlords, welfare agencies, and state and local governments criticize the lawyers who speak and act for their clients for their pursuit of a left-wing, political agenda.
  They criticize the fact that the poor clients’ lawyers, who do not charge fees, are not constrained by the cost of litigation, creating an unfair and extortionate arrangement where the cost of private lawyers’ services for the other side make extended litigation impractical or impossible.
  Critics therefore depict poverty lawyers as troublemakers, extortionists, and left-wing ideologues.
  The sting and resonance of those attacks likely have greater power among members of the middle class, many of whom cannot afford the kind of lawyer’s time that poverty law programs offer to their more fortunate constituents.  There is evidence that many members of Congress, who decide the funding for the national Legal Services Corporation, which funds XX% of all poverty legal services in the nation, share at least some of these worries about the program.


Understanding legal services as a critical component of a public health system undercuts these criticisms and their power significantly.  While provision of health care for those who cannot afford it is hardly uncontroversial,
 its proponents are seldom vilified in the way that legal aid lawyers often are.  Maintenance of public health goals also seems qualitatively different from, and subject to a more common and shared understanding than, litigation efforts intended to transfer wealth from certain segments of the population to other segments.  If legal assistance for the poor were to come to be understood as a part of the objectives of pediatricians and primary care physicians seeing patients at a neighborhood community health center, its popular support, it seems, would solidify immeasurably.  This transformed notion of the value of legal services might, in turn, provide practical evidence of what a revitalized liberalism might look like.

C) Prevention Contrasted with Triage


Seen in that light, a re-visioning of the goals and the understandings of legal services for the poor seems like altogether a good thing.  And, for the reasons just described, it appears to be just that.  But apart from the gains to be had in political and popular acceptance of this work, the re-visioning is liable to create thorny complications for the provision of a scarce resource to the many who lack it and need it.  The new conception of public health legal services, if faithfully developed, may not flourish compatibly with many settled understandings of how poverty law has worked in this country for the past 30 years or more.  As described above, the resource allocation schemes used by most legal services providers rely largely on notions of triage and focused case acceptance, with resources and attention aimed at those clients with the most critical and wide-ranging needs.
  A public health conception of legal services delivery may not support that focus at all.


Consider, as one example, the HIV Legal Checkup campaign described in Part III.
  The thematic power of the HIV-LC campaign is in its application of preventive legal services as a component of preventive health care.
  The HIV-LC protocol as developed by AIDS discrimination advocates
 and promulgated by the CDC
 envisions lawyers offering services to persons who are not yet in crisis, who may not yet have critical or emergent legal needs, with the express aim of educating them about their rights and encouraging them to pursue treatment.


Juxtapose that scheme with the daily existence of an overburdened street-level legal services program, facing hundreds of needy clients each week pleading for assistance with severe legal emergencies—lost child support, terminated welfare or health care benefits, kidnapped children, eviction or foreclosure notices, and so on.  The prospective clients with those crises need lawyers to navigate their systems.  The family court is a terribly complex terrain for a pro se litigant who has stopped receiving the child support she needs.
  The state and federal welfare and Medicaid programs are terribly convoluted and Byzantine; without trained advocates, eligible recipients might forfeit their entitlement to essential benefits.
  The courts overseeing evictions and foreclosures operate on rules of civil procedures that baffle first year law students at the nation’s most prestigious law schools.
  The clients facing those bureaucracies and establishments desperately need experienced, smart lawyers and paralegals.  Without them, the clients are lost.


If the HIV-LC program were separate from, or an adjunct to, the bustling neighborhood legal services organization just envisioned, then one might imagine that the legal services program would help the clients in crisis and other lawyers, the HIV-LC lawyers, would provide the needed check-up assistance to persons who need education about their rights should they test positive for HIV.  But that separation is a false vision.  The lawyers are, in the grand scheme, all the same.  For the most part,
 each dollar of funding for HIV-LC is a dollar of funding not allocated to crisis management.  Every hour spent on HIV-LC is an hour not spent on one of the clients in the waiting room, with the emergency case that needs lawyering help today.


This stark choice, then, will be a reality as public health legal conceptions collide  with conventional legal services practice.  One could describe that choice in such a way to imply that the crises ought to trump the non-emergency needs of infected individuals.  That rhetorical move, however, would be intellectually dishonest.  As public health scholars and observers have long understood, the immediate needs of individuals today cannot serve automatically as such an ethical or policy trump, even if recognizing that conclusion means that some persons will not receive needed care.


At the same time, it is similarly true that the long term needs of prevention care do not operate as a trump on the pleas of today’s disaffected and suffering.  Institutions such as the overburdened neighborhood legal services office must attend both to present crises and to prevention efforts to forestall future crises.
  If the latter efforts appear to require greater justification, it is because of what some observers have described as the “rescue mission” phenomenon—the widespread and understandable felt need to care for today’s suffering.
  Those greater justifications, though, likely exist.


The most straightforward justification for allocating scarce resources away from emergency treatment to preventive care like HIV-LC is a utilitarian one.  It posits that greater investment in preventive care today, even at the cost of abandoning some crisis intervention today, is warranted by the long-term benefits achieved by the prevention efforts.  This justification is a common one within public health circles.
  The utilitarian argument, though, only works if it is true.  It only works if available predictive evidence shows that investments in prevention today will in fact eliminate sufficient crises in the future to justify the investment.  Clearly the medical-legal partnership proponents conclude that such a prediction is a sound one,
 and the preliminary research data supports their optimism.
  The empirical investigation needed to sustain that argument remains to be completed.  

Public health legal services  are unique in bridging  two already established, respected disciplines:  legal aid and healthcare safety net providers. Given these two well-established agents of change, the opportunity to leverage already-existing networks and funding streams is unprecedented.  The rationale for the public health legal services is simple: that health is substantially rooted in “upstream” social factors, such as housing, access to food and fuel, and availability of benefits.  Medical-legal partnership, in particular, recognizes that legal intervention can be the most effective treatment for many living and working conditions that influence health, and that front-line healthcare providers are uniquely situated to screen for these factors which are responsive to preventive legal interventions.  Put another way, front-line providers are uniquely situated to screen and triage the social determinants of health,  and lawyers have the tools to stave off circumstances that contribute to more serious health issues or exacerbate existing disease.


Public health legal services have the ability to bring “steel” to the laws that typically just sit on paper,
 laws that ensure basic human rights of all people, regardless of such differences as income, race, gender, disability or sexual orientation.  By effectuating individuals’ legal rights to adequate food, shelter, and healthcare, lawyers change the life trajectory of both people and populations to achieve the best health possible.  In doing so, public health legal services advance the public health mission envisioned by the Institute of Medicine of fulfilling “society's interest in assuring conditions in which people can be healthy”.
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HIV-related discrimination is impairing this nation’s ability to limit the spread of the epidemic.  Crucial to this effort are epidemiological studies to track the epidemic as well as the education, testing, and counseling of those who have been exposed to the virus.  Public health officials will not be able to gain the confidence and cooperation of infected individuals or those at high risk for infection if such individuals fear that they will be unable to retain their jobs and their housing, and that they will be unable to obtain the medical and support services they need because of discrimination based on a positive HIV antibody test.
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HIV legal services are an essential and undervalued element of the continuum of HIV care.  They are essential because they are the means by which a person living with HIV can secure the other elements in that continuum.  They are undervalued because they are not as tangible as medical care, housing or public benefits.
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