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PREFACE

This collection of essays is the first volume in a series entitled
AMINTAPHIL: The Philosophical Foundations of Law and Justice, pub-
lished by Springer under the general editorship of Mortimer Sellers of
the University of Baltimore School of Law.

AMINTAPHIL, the American section of the International
Association for Philosophy of Law and Social Philosophy (IVR), is an
interdisciplinary professional organization that holds biennial meetings
on issues of law, social ethics, and political theory. Its members include
political philosophers, law professors, and political scientists.

The essays in this volume are based on papers originally presented at
the 2004 meeting held at Stanford University in Palo Alto, California.
The theme was Just War Theory: Contemporary Challenges.
AMINTAPHIL has produced a number of earlier volumes of essays as
well, and a list of these may be found at http://www.philosophy.utah.
edu/AMINTAPHIL/publications.htm.

I would like to thank those who attended the 2004 meeting for some
lively and insightful conversations, and the authors of the essays for the
intellectual stimulation of working with them and their willingness to
accept my comments and suggestions for revisions.

Steven P. Lee
Geneva, New York
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ALLEN S. WEINER

LAW, JUST WAR, AND THE INTERNATIONAL FIGHT
AGAINST TERRORISM: IS IT WAR?

1. INTRODUCTION

September 11 was not the first time the United States was victimized by
terrorist attacks. In 1983, a truck bombing at the Beirut Airport in
Lebanon killed 241 American Marines. In 1988, a bomb planted by
Libyan intelligence officers detonated aboard Pan Am flight 103 as it
passed over Lockerbie, Scotland, killing all 259 persons aboard. Truck
bombings at the United States Embassies in Kenya and Tanzania in 1998
killed 225 people and injured thousands more. And in October 2000,
suicide bombers maneuvered a small boat alongside the warship USS
Cole in the port of Aden, Yemen, and triggered an explosion that killed
seventeen US sailors. Nor was September 11 the first major attack by
foreign terrorists on American soil. In February 1993, a massive explo-
sion in the parking garage of the World Trade Center in New York City
killed six persons and wounded more than 1,000.

Yet the magnitude of the events of September 11 fundamentally
changed the United States Government’s approach towards interna-
tional terrorism. After September 11, the Bush Administration rejected
the previous American approach to counterterrorism, which had prima-
rily employed the combined tools of diplomatic cooperation, economic
sanctions, and internationally coordinated law enforcement measures.
Instead, the President declared in the aftermath of September 11 that the
United States was engaged in a war on terrorism.! Subsequent statements
and actions have made clear that President Bush’s declaration that the
United States would wage war against terrorism was not simply a spon-
taneous utterance, but is rather a formulation of national policy. Indeed,
only a few days after press reports in July 2005 announced that adminis-
tration officials would cease describing the conflict as a “global war on
terror,”? the President publicly overruled his top advisors, saying, “Make
no mistake about it, we are at war.”?

The characterization of the United States’s response to terrorism as
“war” — or, in the parlance of international lawyers, “armed conflict” —
has enormous implications for measures the United States may, as a legal
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matter, permissibly take in the course of the conflict. And yet whether
the response to terrorism may properly be treated as “war” is far from
clear. In this chapter, I argue that although the fight against terrorism
does not qualify as war as a matter of positive international law, there are
justifiable functional reasons for extrapolating from positive law and treat-
ing the conflict — or at least part of it — as war. But this is not the end of
the inquiry. For even in war, substantive legal restraints apply. Moreover,
just war theory demands reciprocity in wartime, such that the belligerents
face each other with equivalent belligerent rights. Accordingly, assessing
whether the exercise of wartime legal powers by the United States in the
struggle against terrorism is justifiable requires us to consider not only
the prima facie functional basis for treating the conflict as war. We must
also evaluate whether the United States has accepted the duties that
apply in wartime and the related principle of reciprocity.

Because the conflict against terrorism does not satisfy the formal
international law definition of war, the exercise of wartime legal author-
ities by the United States since September 11 is justifiable only on the
basis of a functional extrapolation from positive law. By itself, this move
is defensible. The United States, however, has been unwilling to accept
important corresponding legal restraints that should flow from such a
functional extrapolation. Nor has it been willing to confer upon its
adversaries the rights to which they should be entitled as a matter of
reciprocity under such an approach. This assertion of wartime rights
without acceptance of corresponding wartime responsibilities undercuts
the justification for the United States’s effort to move beyond positive
law 1n selecting a legal framework for the struggle against terrorism. In
other words, the means by which the United States has conducted its
campaign against terrorism undermines the justification for treating the
conflict as “war.”

2. ISIT REALLY WAR?
2.1 War as Metaphor

The United States’s response to terrorism is not the first time American
leaders have invoked the concept of “war” in the face of challenges to the
well-being of the country. The metaphor of war has been employed in
the past to inspire comprehensive collective responses to major national
crises. And so President Nixon launched a national “war” against crime.*
President Reagan initiated a “war on drugs.”> And some years before
that, of course, President Johnson declared “unconditional war on
poverty in America.”®
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In these cases, however, the metaphor of war was employed as just that:
a metaphor. Even though some of the enemies against which American
leaders declared war presented genuine security threats to the United
States — including violence, murders, even challenges to governmental
authority — these were not wars in the legal sense. The United States did
not, in the context of the war on crime or the war on poverty, publicly
claim the right to exercise the extraordinary measures permissible in a
legal state of armed conflict, such as the right to invade other states or
to kill one’s adversaries.

2.2 War as Legal Status

With respect to the war on terrorism, in contrast, the notion of war is not
employed merely as a metaphor to mobilize the public. The United
States characterizes the war against terrorism as a real war, a war in the
legal sense, and it is exercising many of the extraordinary authorities that
are available only during times of war.

First, in response to the September 11 attacks, the United States has
claimed - and exercised - the right to use international armed force against
both terrorist actors and governments that harbor them, notwithstanding
the prohibition on the use of force that ordinarily applies in international
relations. On October 7, 2001, the United States reported to the United
Nations Security Council (UNSC) that it had initiated military action
against the al-Qaeda terrorist organization and the de facto Taliban gov-
ernment in Afghanistan. It did so pursuant to Article 51 of the United
Nations (UN) Charter, the provision that guarantees to states the right to
use armed force in self-defense in the event of an armed attack.’

Second, the United States has exercised the right to kill persons outside
Afghanistan as combatants in the war against terrorism. In November
2002, a missile launched from an unmanned American aircraft killed
al-Qaeda leader Sinan al-Harethi and five associates traveling in a car in
Yemen. Commenting on the killing, a United States official stated: “We’re
at war, and we’ve got to use the means at our disposal to protect the coun-
try.”’® Administration officials explained that the killing did not violate the
longstanding Executive Branch order prohibiting assassination® because
al-Qaeda operatives had been defined as “enemy combatants and thus
legitimate targets for lethal force.”!

Third, the Executive Branch has relied on the wartime right to detain
enemy soldiers for the duration of an armed conflict, without a judicial
determination that they have committed crimes against the United
States. Such detentions, in war, serve the preventive function of ensuring
that enemy soldiers do not rejoin the conflict and participate in further
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battlefield action. In its briefs before the Supreme Court in the cases of
enemy combatants detained at the Guantanamo Nava] Station in Cuba
and at military facilities in the United States, the Executive Branch justi-
fied its detention practice with specific reference to wartime legal author-
ities: “[T]he President’s war powers include the authority to capture and
detain enemy combatants in wartime. . ..”"! Such powers, the Bush
Administration argued, include the right to detain such combatants,
whether foreign or American, without trial, for the duration of the
armed conflict.!?

2.3 “War” and the War on Terrorism: A Positivist Assessment

The question of whether it is justifiable to exercise wartime powers in the
struggle against terrorism — whether the conflict is truly war in the legal
sense — 1s a contested issue. Because the conflict has taken place largely
abroad, it is useful to analyze the question by looking to the meaning of
war under international law.

The key problem with treating the fight against terrorism as war in the
legal sense, of course, is that under positive international law, armed con-
flict is a relationship between states. Yoram Dinstein explains that war,
as a matter of customary international law, is “a hostile interaction
between two or more States. . . .”!3 Similarly, as a matter of treaty law, the
1949 Geneva Conventions that govern international armed conflict stip-
ulate that the legal regime of armed conflict — which I will refer to as the
“war regime” — are triggered in the case of “declared war or of any other
armed conflict which may arise between two or more of the High
Contracting Parties” to the Conventions.'* The war on terrorism falls
outside these positive law definitions because the terrorist groups against
which the conflict is being waged are neither states nor parties to the
relevant treaties.!®

2.4 “War” and the War on Terrorism: A Functional Assessment

Even if the war on terrorism does not qualify as war under positive inter-
national law definitions, however, is it nevertheless justifiable to extrapo-
late from those definitions and to treat the fight against terrorism as
functionally equivalent to war? Is it justifiable, in other words, for the
United States to exercise powers in the struggle against terrorism, such
as the power to kill or indefinitely detain enemy combatants, that would
not be legally permissible in non-wartime contexts?

On the face of it, the answer seems to be yes, at least with respect to the
post-September 11 violence between the United States and the al-Qaeda
organization. That struggle exhibits characteristics that strongly resemble
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traditional armed conflict between states, during which wartime legal
powers may be exercised. On September 11, the United States sustained
an assault that qualifies, in scale and effect, as an “armed attack” that
would justify the use of force in self-defense under Article 51 of the UN
Charter.' It suffered extensive casualties and severe economic losses,
comparable to those sustained during the worst military confronta-
tions that have taken place on United States territory in over a century.
In addition, the events of September 11 were only part of a series of sig-
nificant armed attacks committed by al-Qaeda that demonstrated its
willingness and capacity to inflict substantial harm against the United
States on an ongoing basis. In other words, al-Qaeda displayed the capa-
bility of inflicting on the United States the kind of harm that traditionally
has been associated only with attacks by states.

Moreover, even though it is not a state, al-Qaeda arguably exhibits char-
acteristics that, in the case of states, justify the application of the war
regime — namely, the right to infringe the human and civil rights of enemy
soldiers on a collective basis — during armed conflict. A state engaged in
armed conflict need not establish that a given enemy solider has engaged
in conduct harmful to it before it may detain or kill him. The soldier’s asso-
ciation with the enemy state is sufficient; he is presumed to be an agent of
a bureaucratically organized entity that is institutionally committed to
committing violence against the first state to achieve some political goal.

Like a state, al-Qaeda seems to possess — or at least at the time of the
September |1 attacks seemed to possess — clear, albeit decentralized,
organizational and command structures.'” In addition, al-Qaeda had
declared its intention, as an organization, to engage in violence against
the United States for the political purpose of altering United States for-
eign policy on key issues. In 1998, al-Qaeda leader Osama bin Laden
issued a “declaration of war” that called on Muslims to “kill the
Americans” and to “launch the raid on Satan’s U.S. troops.”'® Unlike
organized crime bosses in New York or drug lords in Cali, Colombia, the
injury al-Qaeda seeks to inflict on the United States is direct and inten-
tional, not merely incidental to some other activity like accumulating
wealth or power through criminal activities.

Thus, although the United States’s war on terrorism does not meet the
definition of war under positive international law, the nature of the vio-
lence that has been inflicted on the United States, the character and goals
of the al-Qaeda organization responsible for that violence, and the pres-
ence of an ongoing threat, together provided justifiable prima facie func-
tional grounds for the United States to extend the war regime to the
conflict with al-Qaeda.
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3. THE REJECTION OF THE RESTRAINTS OF THE LAW
OF WAR

The existence of a state of war does not imply only the applicability of
belligerent rights, however. International law also imposes substantive
legal restraints on the conduct of war. The restrictions of jus ad bellum
regulate when a state may resort to international armed force and, as a
consequence, claim the right to avail itself of those extraordinary powers
that apply during war. The restraints of jus in bello restrict the means by
which war is conducted and provide certain basic humanitarian protec-
tions to those who find themselves in the theater of war, whether as inno-
cent civilians or as combatants. As such, both the right to conduct war
and the means by which it is prosecuted are subject to important
substantive restraints.

In prosecuting the war on terrorism, however, the United States has
been willing to apply its functional extension of the war regime only with
respect to the assertion of belligerent rights. In several highly prominent
instances, the United States has taken a vastly different approach with
respect to accepting the restraints that bind parties to armed conflict.
This inconsistency undermines the justification for the United States’s
claim that the struggle against terrorism should be treated, in legal terms,
as war.

3.1 Targets in the War on Terrorism

The first manner in which the United States has ignored the restraints of
the law of war concerns the issue of the targets against which force may
permissibly be used. Even if there are defensible prima facie functional
reasons for treating the conflict with al-Qaeda as war, the United States
has asserted the right to extend the war regime to all terrorist organiza-
tions. “Our war on terror,” President Bush stated shortly after September
11, “begins with Al Qaida, but it does not end there. It will not end until
every terrorist group of global reach has been found, stopped and
defeated.”®

The justification for extending the war regime to the conflict with al-
Qaeda, as noted above, turns on the nature and goals of that organiza-
tion, the character of the attacks it had committed against the United
States, and the ongoing threat it presented. These characteristics justify
engaging in war against al-Qaeda as if it were a state. Beyond this con-
text, however, the general threat presented by terrorism does not obviate
the substantive restraints governing the use of force, under which a state
may use force only in self-defense or where authorized by the UNSC
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acting under its Chapter VII collective security powers. The existence of
a justifiable basis for extending the war regime to the fight against al-
Qaeda does not justify the use of force against persons or terrorist
groups that are not part of that organization.

In addition, the Bush Administration has claimed a right to use force
not only against terrorist groups themselves, but against states that
support terrorists. According to President Bush:

Every nation, in every region, now has a decision to make: Either you are with us, or you
are with the terrorists. From this day forward, any nation that continues to harbor or
support terrorism will be regarded by the United States as a hostile regime.?

There can be no question that governments that harbor terrorists act
in violation of international law. Nevertheless, unless terrorists engage in
forcible acts that are legally attributable to the supporting state under
principles of state responsibility — that is, unless the terrorists are acting
on the instructions or under the control of the supporting state — such
violations do not justify the use of force against the supporting state.?!
The international community has for this reason generally condemned as
unlawful unilateral uses of force against terrorist targets in states
allegedly harboring them, largely because of concerns about the territo-
rial integrity of the state where attack occurs.?

As such, the United States has not accepted the limits on the use of
force that would apply even under an approach that treats al-Qaeda as
the functional equivalent of a state against which war may justifiably be
waged. The Bush Administration’s position is analogous to an assertion
by a state, in the context of traditional armed conflict, of a right to use
force not only against the state that had attacked it, but also against
other unfriendly states that had not yet engaged in belligerent acts.
In this way, the United States has claimed wartime rights that go well
beyond what would be justified even by a functional extrapolation of the
war regime to the conflict with al-Qaeda. The undefined nature and
scope of the conflict creates a too-tempting invitation to swallow up the
limits on the use of force, and to allow the use of force against all would-
be adversaries of the United States as part of a single war.

3.2 The Detention of Enemy Combatants

Beyond the issue of the legally permissible range of targets against which
force may be used, the United States has also disregarded legal restraints
that should govern the means by which it conducts war, even under a
view that justifies the extension of the war regime in the struggle against
terrorism on functional grounds. Of particular concern in this regard is
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the treatment by United States authorities of persons detained in
Afghanistan (and elsewhere) and held at the Guantanamo Naval Station
in Cuba (and elsewhere) as enemy combatants in the war on terror.

In non-wartime circumstances, both international law and domestic
law strictly limit the capacity of the government to deprive persons of
their liberty. Under the International Covenant on Civil and Political
Rights, the United States has agreed, as a matter of international law,
that no person in the United States or subject to United States jurisdic-
tion may be “deprived of his liberty except on such grounds and in
accordance with such procedures as are established by law.”? It further
agreed that “[a]lnyone who is deprived of his liberty by arrest or deten-
tion shall be entitled to take proceedings before a court, in order that that
court may decide without delay on the lawfulness of his detention and
order his release if the detention is not lawful.”?* Such protections were
long enshrined, as a matter of domestic law, in our own Due Process
Clause, which permits imprisonment only on the basis of a judicial order —
not merely an Executive Branch determination —~ following proceedings
with formal allegations of wrongdoing, a hearing before an impartial
tribunal, and ultimately conviction and judgment.?’

In wartime, of course, states may free themselves from these restraints,
at least with respect to the detention of enemy soldiers and, in some
cases, enemy aliens. If the war on terror may justifiably be deemed war,
the Executive Branch is right that it may detain members of the enemy
force not because they have been convicted by a court of having com-
mitted criminal acts, but merely to remove them from the field of battle
so as to prevent them from further combat against the United States.
It was on this basis that the United States transferred over 700 persons
detained during the combat in Afghanistan to Guantanamo, where
approximately 480 persons — none of whom has been convicted of a
criminal offense — remain in United States custody as of May 2006.

Even as it has claimed the right to detain those held at Guantanamo
by invoking the war regime, however, the United States has been unwill-
ing to apply the legal restraints regulating the treatment of detainees that
apply in armed conflict. Ordinarily, opposing soldiers captured during
international armed conflict must be treated as prisoners of war, in
accordance with the Third 1949 Geneva Convention Relative to the
Treatment of Prisoners of War. Under the Third Geneva Convention, a
prisoner of war is defined as any “[m]ember[] of the armed forces of a
Party to the conflict” who has “fallen into the power of the enemy.”?
The United States, however, has concluded categorically that none of the
detainees captured during combat against the Taliban and al-Qaeda in
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Afghanistan are entitled to be treated as prisoners of war. With regard
to members of al-Qaeda, the United States eschewed the functional
approach it has taken in asserting wartime powers in the fight against
terrorism. It has instead relied on a positivist interpretation of the law to
conclude that al-Qaeda fighters are not covered by the Third Geneva
Convention because al-Qaeda is not a state. As for Taliban fighters, the
White House concluded that they did not meet certain requirements for
prisoner of war status under Article 4(A)(2) of the Third Geneva
Convention because they: (1) were not part of a military hierarchy;
(2) did not wear uniforms or other distinctive signs; (3) did not carry
their arms openly; and (4) did not conduct operations in accordance with
the law of war.2” As such, the United States has concluded that both the
al-Qaeda and Taliban fighters, although they are combatants in what the
United States characterizes as war, may not claim the protections that
ordinarily apply to captured enemy fighters in wartime. They have been
treated as unprivileged, or unlawful, combatants.

There are several fundamental difficulties with the United States’s
conclusion that all the combatants in Afghanistan were unprivileged bel-
ligerents with no entitlement to prisoner of war status. First, the Third
Geneva Convention specifically contemplates the possibility of disputes
as to whether an individual combatant is entitled to prisoner of war sta-
tus; in such cases, Article 5 of the Convention requires that there be an
individualized hearing before a tribunal to make a status determina-
tion.?® Such hearings could enable a detainee to establish that he had not
taken part in armed conflict in Afghanistan, that is, that he was not, in
fact, a combatant at all. It is notable in this regard that many of those in
custody at Guantanamo were detained not by US forces, but by our
Northern Alliance allies, on grounds that may have been unclear when
they were transferred to US custody. Alternatively, a hearing could
explore whether a detainee in fact failed to meet the requirements of
Article 4(A)(2) of the Third Geneva Convention, as the United States
has asserted is the case for Taliban fighters.

Despite the requirements of Article 5 of the Third Geneva Convention,
which requires a hearing whenever there is “any doubt” about the sta-
tus of a detainee, the United States refused, for over two and one half
years, to conduct such proceedings. Eventually, in July 2004, the Defense
Department announced that the United States would establish a
“Combatant Status Review Tribunal” to enable detainees to contest their
status as enemy combatants.?’ According to the order establishing the
Tribunal, however, an individual will be deemed an “enemy combatant”
if he “was part of or supporting Taliban or al-Qaeda forces, or associated
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forces that are engaged in hostilities against the United States or its coali-
tion partners.”’® It is significant that the Combatant Status Review
Panels do not entitle detainees to argue that they were lawful combatants
entitled to prisoner of war status, either on the theory, in the case of
Taliban fighters, that they complied with the Geneva Convention Article
4(AX?2) requirements or, in the case of al-Qaeda fighters, that they
should be deemed lawful combatants under the functional extension of
the war regime that the United States has embraced to justify waging war
against them. In short, the United States continues categorically to reject
the possibility of treating the detainees at Guantanamo as prisoners of
war, even though their indefinite detention is justified solely by the
United States’s claim to be at war with them.

There is a second major problem with the Administration’s selective
application of the law of war with respect to the Guantanamo detainees.
Even if the Administration is right that the detainees are not prisoners of
war within the meaning of the Third Geneva Convention, it is not the
case that they are entitled to no more than being treated “humanely”3!
and are otherwise exempt from protection under the laws of war. For
even if these individuals are not prisoners of war within the meaning of
the Third Geneva Convention, then they are persons protected by the
Fourth 1949 Geneva Convention Relative to the Protection of Civilians
in Time of War, which applies generally to all persons who “at a given
moment and in any manner whatsoever, find themselves, in the case of a
conflict . . . in the hands of a Party to the conflict . . . of which they are
not nationals.”3? The protections of the Fourth Geneva Convention
are admittedly limited; the treaty grants states considerable discretion to
exercise measures of control over protected persons on security grounds,
including internment. But it prohibits at a minimum subjecting protected
persons to “physical or moral coercion . . . to obtain information from
them.”* It also ensures that even interned persons may communicate
with the outside world. The United States has not accepted any obliga-
tion to comply with these provisions, or the obligation to grant review by
a court or administrative board, at least twice a year, of the original deci-
sion to intern a person protected by the Convention.3*

A third difficulty with the Administration’s selective application of the
war regime in the case of the Guantanamo detainees concerns the question
of when such persons must, under the law of war, be released. Although
the United States initiated an international armed conflict against
Afghanistan in October 2001, that conflict is no longer an international
armed conflict within the meaning of Geneva Conventions. Once the
government of President Karzai was established, either as the Interim
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Government in December 2001 or as the Transitional Government in June
2002, the United States and Afghanistan were no longer at war. Since then,
the government of Afghanistan, with United States assistance, has been
seeking to suppress an internal rebellion of residual Taliban and al-
Qaeda forces.

Under the Third Geneva Convention, prisoners of war must be
released and repatriated “without delay” after the cessation of active
hostilities.?* Although hostilities continue in Afghanistan, the legal char-
acter of those hostilities has changed. Consequently, the United States
may no longer assert rights with respect to detainees from Afghanistan
derived from the existence of a state of international armed conflict.
A state may of course charge a prisoner of war with a crime committed
before he was detained, and it may require him to serve a prison sentence
even after the conflict has ended. (In the case of Guantanamo, even
though many detainees have been held there for over four years, as of
May 2006 criminal trials have been initiated before military commissions
against only ten persons, and none of these has moved beyond the pre-
trial stage, much less resulted in a conviction.) But once the international
armed conflict has ended, the preventive justification for the United
States to detain combatants from Afghanistan disappears.

The Administration would presumably respond to this critique by
arguing that the international armed conflict has not in fact ended,
because the international war against terrorism continues. Focusing on
the conflict in Afghanistan, the Administration might continue, is the
wrong frame of reference. Here, however, it is important to stress the lim-
its beyond which the extension of the war regime to the conflict against
terrorism cannot be justified. Even if we accept the possibility of a state
of war against some terrorist groups, a substantial number of those held
at Guantanamo appear not to be combatants in that war. Press reports
based on interviews with officials familiar with the Guantanamo facility
have revealed that military investigators “have struggled to find more -
than a dozen [detainees] they can tie directly to significant terrorist
acts.”3® One United States officer, a member of the original military legal
team assigned to work on the prosecutions, observed: “It became obvi-
ous to us as we reviewed the evidence that, in many cases, we had simply
gotten the slowest guys on the battlefield.”” More recent press accounts
suggest, based on reviews conducted by the United States military, that
“40 percent of those penned up at Guantanamo never belonged there in
the first place.”?8

Indeed, the very definition of “enemy combatant” in the Defense
Department order establishing the Combatant Status Review Panels as a
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person who was part of forces associated with al-Qaeda or the Taliban
that were “engaged in hostilities against the United States” reinforces the
likelihood that many of those at Guantanamo are being detained not by
virtue of their involvement in the war on terrorism, but simply for their
role in the battle for Afghanistan. They engaged in a conventional, ulti-
mately unsuccessful, campaign against United States efforts to topple
the Taliban regime on behalf of which they fought. To the extent these
detainees were combatants in a conventional international armed con-
flict, and not the broader war on terror, their war is over. Under a proper
application of the Geneva Conventions, they should be repatriated to
Afghanistan, where the national government would be empowered to
apply provisions of Afghan law to prevent or punish insurrectionary acts.

4. THE REJECTION OF THE RECIPROCITY OF WAR

Substantive legal rules do not represent the only means by which the law
constrains the conduct of war. A second constraint, arising from just war
theory, is the notion of reciprocity. Each party to an armed conflict is
ordinarily aware and accepts that once it invokes its authority to wage
war against an adversary, its adversary has the right to wage war back.
Thus, a state whose soldiers claim the combatant’s privilege to kill enemy
soldiers, to destroy enemy property, and to capture and detain prisoners
of war, ordinarily accepts that soldiers on the opposing front are entitled
to exercise comparable wartime authorities. Once war begins, the recip-
rocal status of belligerents applies, without regard to the lawfulness or
morality of the initial resort to force.*”

Such reciprocity serves not only the moral requirements of just war
theory. It also serves as an important disincentive for states to engage in
war in the first place. Leaders know that the price of invoking wartime
powers is to subject their own state’s soldiers, citizens, and property to
the wartime powers of the other side. Preserving the moral equivalence
of warring parties, once a state of armed conflict exists, thus serves to
deter the descent into barbarism that accompanies war.

In its war on terrorism, however, the United States has been unwilling
to recognize reciprocal belligerent rights on the part of those we have
identified as our adversaries. Although United States forces have claimed
the combatant’s privilege to kill both al-Qaeda and Taliban combatants
in Afghanistan, we have rejected the notion that members of those
groups may claim their own combatant’s privilege, even when they
engage in traditional, nonterrorist forms of armed combat. And so
Guantanamo detainee David Matthew Hicks has been charged before a
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US Military Commission with, among other offenses, “attempted murder
by an unprivileged belligerent.” The charge specifically alleges that Hicks
attempted to murder American and other coalition “forces,” through con-
ventional military means and in the context of armed conflict, “while he
did not enjoy combatant immunity.”*® Similarly, the indictment against
American John Walker Lindh, which charges him with conspiracy to
murder United States nationals, states that it was “part of the conspiracy
that members and associates of al-Qaeda and the Taliban would vio-
lently oppose and kill American military personnel and other United
States Government employees serving in Afghanistan after the
September 11 attacks.”#!

The refusal to accord reciprocal combatant rights to our adversaries in
the war on terrorism is not limited to Afghanistan. For instance, press
accounts indicate that Ziyad Hassan, an insurgent in Iraq, was charged
with the crime of terrorism, and ultimately convicted of murder, for
killing an American soldier by means of a roadside bomb.*? Despite hav-
ing invoked the war regime in the struggle against terrorism, the United
States treats violence by our adversaries — even when directed against
what would be permissible military targets in wartime — not as acts of
war, but as simple criminal acts, unprivileged by the existence of a state
of armed conlflict.

I should stress that I am in no way suggesting that acts of terrorism, as
such, would be privileged if belligerent rights were applied reciprocally in
the context of a justifiable extension ofs the war regime to the struggle
against terrorism. To the contrary, acts of terrorism — the intentional
killing of civilians by substate groups for political purposes — are prohib-
ited means of conducting war. Recognizing belligerent rights under the
law of war for terrorist groups against which the United States might jus-
tifiably wage war does not enable such groups to kill the very noncom-
batants the law of war is meant to protect. Combatants who intentionally
target civilians violate international humanitarian law and are subject to
prosecution as war criminals. Detainees at Guantanamo, if they in fact
committed terrorist acts prior to their detention by the United States, are
perfectly susceptible to prosecution, even if they are recognized as com-
batants entitled to belligerent rights under the war regime.

5. CONCLUSION

A time of “war” is an exceptional state, one in which barbarism and the
subordination of human rights are legally accepted. Soldiers in wartime
may kill their adversaries, or they may detain them without trial simply
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by virtue of their membership in the opposing force. It is the emergence
of an existential threat to a state or its citizens, emanating from an
organized foe — and not some lesser state of emergency — that justifies
such derogation from normal restraints of law.

The United States’s claim that it is engaged in a state of war — war in a
legal sense — in the struggle against terrorism does not comport with posi-
tive law conceptions of war. Justifying the assertion of war powers in the
context of the war against terrorism accordingly requires a functional
extrapolation of the law. This is defensible at least with respect to part of
the struggle against terrorism, namely, the use of force against an organ-
ized political entity — the al-Qaeda terrorist network - that has launched
armed attacks against the United States. But the United States has refused
to engage in a comparable extrapolation in construing the restraints that
apply in wartime. It has not accepted that the United States’s right of self-
defense extends only to the entity that attacked it, but asserts the right to
use force against all entities we deem terrorist or all states that support
them. The Administration has claimed that affiliation with a terrorist
organization is sufficient to render a person a legitimate target for wartime
killing, but not for such a person to claim status as a lawful combatant,
even when he engages in conventional forms of armed conflict.

This one-sided approach — claiming the legal rights associated with a
state of war but refusing to recognize the full range of associated
restraints — undermines the justification for the United States’s effort to
move beyond positive international law and to extend the war regime to
the struggle against terrorism. In the context of a conflict that does not
satisfy a positivist definition of war, a state cannot justifiably invoke war
powers and authorities unless it 1s prepared to recognize both the associ-
ated constraints and the reciprocal rights of its adversary.
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