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Abstract

The debate over multidisciplinary practices in Canada raised both substantive issues
of how to accommodate ethical concerns in permitting new forms of legal services
delivery, and process concerns arising from the manner in which legal regulators

alone have made decisions on issues of fundamental public importance when their
own self-interest is in issue.

While the American MDP literature has considered both substantive decisions and
the process by which the American Bar reached them, the key Canadian contributions
have focused on substantive questions: whether MDPs are appropriate for
consumers, whether restrictions on them are constitutional, and what options are
available for regulators to implement them. The paper attempts to fill this gap by
Jocusing on the regulatory process in Canada through which MDP regimes were
considered. A detailed historical review of the MDP debate in Canada’s two most
commercially significant common law provinces, Ontario and British Columbia, and
at the Canadian Bar Association, reveals a process deeply flawed and open to
political manipulation by dominant interests within the profession without public
input. The rhetoric of “core values” excluded meaningful public participation, and
decisionmakers appropriated the “public interest” and equated it with the interests
of the legal profession. The processes leading to the adoption of MDP by-laws in
Ontario in 1998 and 2001, the rejection of MDP rules in British Columbia in
December 2001, and the policy reversals at the Canadian Bar Association reveal a

profession deeply divided internally, considering in splendid isolation issues which
- transcend professions and borders.

Situating the Canadian experience in the context of parallel American and English
considerations of MDP regimes, and assessing external influences from the World
Trade Organization and the US Securities Exchange Commission, the paper
concludes that process reform is essential if government, the public and the
profession are to overcome information asymmetries and be satisfied that the grant of

delegated self-regulatory authority to the legal profession in Canada is sustainable
and responsive fo the new challenges deep integration poses.

ii




Table of Contents

Abstract

Preface and Acknowledgements

Table of Contents

Introduction

Chapter One: Challenges to Regulation: The MDP Context

- Globalization, Trade in Legal Services and the Accounting Firms in
Canada

The Rise of the Big 5 Accountants and Multiple Services Offerings

Organization of the Legal Profession in Canada &
Regulation in the “Public Interest”

The Canadian Bar Association
The Role of the “Public Interest” and Theoretical Explanations
of Regulatory Behavior
Chapter Two: Challenges to Regulation: The Canadian Responses

The Law Society of Upper Canada and MDPs —
The Lawyers’ Interest as Public Interest

The Futures Task Force
The Futures Task Force Final Report
From Recommentations to Rules: By-Law 25 and By-Law 32
The Law Society of British Columbia
" The MDP Working Group and The Role of the Presidents
The December 2001 Vote: Rejection and “Core Values”
Next Steps: New Committees, Old Issues

The Canadian Bar Association

v

i

il

v

11

17

25

26

30

30

30

38

42:

53

54

61

63

65



The CBA International Practice of Law Committee Phase I —

The 1998 Interim Report 66

The First Reversal — “Striking a Balance”, the 1999 Report 68

The August 2000 Vote 72

The February 2001 Vote 75
Academic Criticism 78

The Charter, Freedom of Association and MDPs —

The Cameron Constitutional Opinion 79
Law & Economics — The Trebilcock Report 85
Chapter Three: The Canadian Responses in International Perspective 91
The American Bar Association 91
The Law Society of England and Wales 101
Other Influences: Securities Regulation &
the World Trade Organization 107
The WTO, The GATS and Legal Services 107
The US Securities Exchange Commission and the Enron Affair 118

Conclusions 124




