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ABSTRACT

At the end of the millennium, South Korea faces great domestic and international

challenges and demands, burdened with the recently visualized structural financial

hardships. Indeed so far and so quickly, South Korea has achieved growth and

competitiveness, while experiencing the Korean War, the Cold War, two military coups

d’état, and distributional inequalities accompanied by rapid economic growth, in its fifty-

year modern history since the establishment of the First Republic of Korea in 1948.

However, government-centered developmental polities and hostile environment

for national security, coupled with general problems common to the modern

administrative states, not only have resulted in a big executive branch and the consequent

power imbalance within the governmental structure, but also have caused massive state

intervention that created opportunities for corruption and the abuse of governmental

power. Moving into the next stage of mature and sustainable development will require the

realignment of government that will reflect the democratization movement in the civil

sectors, let alone the realignment of the markets and industry.

As a first step to take such challenges, South Korean government structure will be

diagnosed from the perspective of a student of law, in light of the constitutionalism and

the rule of law. The proposition is that the government structure serves as the

infrastructure for the nation’s future effort to carry out its political, economic and social

tasks. The power relationships between the government branches and the limits of the

current check-and-balance mechanisms will be first discussed. Further, proposals will be

made on how the South Korean legislature and judiciary should reinforce the mechanisms
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to monitor the executive branch, and how to institutionalize such devices. Discussions

will include the ongoing debates regarding the possibility of introducing the special

prosecutor system in South Korea as an institutional solution for the conflicts of interest

and the lack of political neutrality of the prosecutorial office in cases involving highly

political issues or high-ranking executive officials.



iv

TABLE OF CONTENTS

ABSTRACT - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - i

ACKNOWLEDGMENT - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - iii

Section I. Introduction: Why does South Korea need institutional reform? — Themes and
contexts - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
1

I-1. Presentation of problems

I-2. Background and context: Constitutional-political history in light of the separation of powers
in South Korea, 1948-present

I-2-(1) Brief modern constitutional-political history before the Sixth Republic of Korea
I-2-(2) The Constitution of the Sixth Republic of Korea: characteristics — the law in
theory and in practice
I-2-(3) Developmental path, and the nature of democratic movement in South Korea

I-3. Why does South Korea need institutional reform? — The role of institutions in a changing
society and the call for institutional reform

I-3-(1) The role of institutions in a changing society
I-3-(1)-A. Definition of institutions
I-3-(1)-B. Roles and effects of institutions
I-3-(1)-C. Different patterns of democracy and challenges to democratic
institutions

I-3-(2) The need for institutional reform in the governmental structure in South Korea 
I-3-(3) Methodology — Goal-specific institutional reform 

Section II. Analytical framework and the structure of the argument - - - - - - - - 30 

II-1. Analytical objectives

II-2. Separation of powers, constitutionalism, and the rule of law, as basis for the justification of
institutional reform

II-2-(1) Theoretical themes and definitions
II-2-(2) Arguments from the theoretical perspectives
II-2-(3) Premises of the arguments

II-2-(3)-A. Political theory
II-2-(3)-B. Liberty as a contested concept

II-3. Structure of the paper



v

Section III. Currently equilibrium of governmental powers in South Korea: What can be
done under the current status of practical separation of powers when the executive branch
needs checking and balancing? Limits and problems - - - - - - - - - - - - -  45

III-1. Relationship between the legislative branch and the executive branch in South Korea 
III-1-(1) History of the relationship between the legislature and the executive branch in
South Korea, including political party-cabinet relationship
III-1-(2) An analysis: Limits and problems of the mechanisms currently vested in the
legislative branch to check and balance the executive branch

III-2. Mechanisms for the judicial checks-and-balances over the executive branch: Limits and
problems

III-2-(1) The isolation and restraint of the judiciary in modern South Korean history
III-2-(2) Relationship between the executive branch and the judicial branch
III-2-(3) Judicial review as a mechanism for the judicial checks-and-balances over the
executive branch

III-3. Reestablishment of the Constitutional Court in 1988 and its impact on the South Korean
separation of powers structure

III-3-(1) Reestablishment of the Constitutional Court and the relationship of the
Constitutional Court to other branches of government
III-3-(2) The role of the Constitutional Court: Changes in the dynamics of power balance
and the emerging judicial activism — An example of the structural impact of the
institutional reform
III-3-(3) Remaining questions and problems with the governmental structure in light of
the question of “Quis ipsos custodiat?”

Section IV. Argument for the introduction of the proposed special prosecutor system- -95 

IV-1. The “most dangerous branch”: Question of “Quis ipsos custodiat?” — Problems of the
concentration of unchecked power within the executive branch in the modern administrative state
and in South Korea 

IV-2. Need and justifications for the new institutional device: The proposed special prosecutor
system as an institutional device for effective checks-and-balances over the executive branch 

IV-2-(1) Constitutional jurisprudence: Approach to the constitutional doctrine of
separation of powers: Formalism and functionalism
IV-2-(2) Can special prosecutor system be an institutional solution to the problem? —
Normative and institutional justifications for the proposed special prosecutor system
based on the functional reading of the separation of powers doctrine and the rule of law
IV-2-(3) Special prosecutor system as a response to a conflict of interest problem
IV-2-(4) Beginning of the debate in South Korea on the special prosecutor system: A big
executive branch, lack of political neutrality of the prosecutors’ office, and the call for a
new institutional device to check and balance the most dangerous branch



vi

IV-3. Comparative study I: The U.S. experience with the special prosecutor system and its
lessons to South Korea 

IV-3-(1) Differences in the constitutional governmental structures and the administrative
practices between South Korea and the U.S., and what South Korea can learn from the
U.S. experience despite such differences
IV-3-(2) Enactment of the special prosecutor act and its rational in the U.S.  
IV-3-(3) Application — The independent counsel law in action in the U.S.
IV-3-(4) Current debates on the constitutional, political and practical problems with the
independent counsel mechanism in the United States and its lessons to South Korea 

IV-3-(4)-A. Constitutionality debate
IV-3-(4)-B. Political problems
IV-3-(4)-C. Arguments on the practical problems and the opposition from the
U.S. Department of Justice

IV-3-(5) Lessons of the U.S. experience to South Korea

IV-4. A proposal for the introduction of the special prosecutor system in South Korea
IV-4-(1) Analysis of the ongoing debates on the possibility of introducing the special
prosecutor system in South Korea: Comparison of the proposed bills and analysis of the
legislative efforts

IV-4-(1)-A. Applicability
IV-4-(1)-B. Appointment
IV-4-(1)-C. Scope of power and jurisdiction
IV-4-(1)-D. Duty
IV-4-(1)-E. Compensation, removal and retirement

IV-4-(2) Analysis of the ongoing debates regarding the possibility of introducing the
special prosecutor system: Analysis and evaluation of the proposed bills

IV-5. Drawing pictures in the South Korean context: Feasibility and viability test
IV-5-(1) Prudence and experience
IV-5-(2) Structural interpretation of the constitution and functional reading of the
separation of powers doctrine
IV-5-(3) Justification from analogy to and comparison with the existing mechanisms
IV-5-(4) Expected symbolic impact of the proposed special prosecutor system on the
public trust in the administration and the government 

Section V. Institutional alternatives to the proposed special prosecutor system to reinforce
checks-and-balances over the executive branch - - - - - - - - - - - - - - - - - - -171 

V-1. Reform proposal to fortify the parliamentary investigation and inspection mechanisms
V-1-(1) The South Korean parliamentary investigation and inspection mechanisms
vested in the legislative branch to check and balance the executive branch — History,
limitations and problems

V-1-(1)-A. History of the constitutional institutionalization of the parliamentary
investigation and inspection mechanisms in South Korea 
V-1-(1)-B. Parliamentary investigation and inspection in rule and in practice



vii

V-1-(1)-C. Institutional limitations and problems
V-1-(1)-C-(a) Discussions on the limitations of the parliamentary power of
investigation and inspection
V-1-(1)-C-(b) Limitations and problems in practice, in the investigation and
inspection proceedings
V-1-(1)-C-(c) Lack of measures to effectuate the result of the parliamentary
investigation and inspection
V-1-(1)-D. A task: How to institutionally strengthen the practical effects of the
parliamentary investigation and inspection as a mechanisms for the legislative
branch to check and balance the executive branch 
V-1-(1)-D-(a) Practical problems and institutional solutions: Evaluation of the
legislative effort to introduce an institutional interruption with the stream of
modern South Korean political history
V-1-(1)-D-(b) Goal of the integrity of the justice administration, and the
symbolic impact of the new institutional device of the proposed special
prosecutor mechanism

V-1-(2) Reform proposals for the South Korean legislature to effectuate the
parliamentary investigation and inspection mechanisms

V-1-(2)-A. Proposals for the system changes
V-1-(2)-A-(a) Time period of the parliamentary investigation
V-1-(2)-A-(b) Public access to the investigation and inspection proceedings
V-1-(2)-A-(c) Requiring advance submission of written pleadings, requirement
for the pleading-issue
V-1-(2)-A-(d) Flexible time limit for executing subpoena (subpoena duces
tecum) and summons against witnesses: Exemptions from certain general
procedural rules applicable to the National Assembly plenary session
V-1-(2)-A-(e) Normative status of the parliamentary investigation and inspection
V-1-(2)-A-(f) Coordination with the inspection by the Board of Audit and
Inspection
V-1-(2)-A-(g) Charges and effective remedies — Possibility of adopting special
inspector/prosecutor system to guarantee the effectuation of the result of
parliamentary investigation and inspection
V-1-(2)-A-(h) Need for legislating a reifying rule of procedure
V-1-(2)-B. Proposal for the operational changes
V-1-(2)-B-(a) Rationalizing the operation of the witness-call and the witness
testimony mechanisms: Witness-selection/witness-call process, enhanced
protection of witnesses
V-1-(2)-B-(b) Need for changing the orientation of the parliamentary
investigation
V-1-(2)-B-(c) Appointment of the expert acting members
V-1-(2)-B-(d) How to make the result of the parliamentary investigation and
inspection reflected in the policymaking process

V-2. Suggestions to the South Korean judiciary to enhance the checks-and-balances over the
executive branch: Stricter standard of the judicial review over administrative action —
Comparative study II, Lessons from the U.S. “hard look” doctrine to the South Korean judiciary

V-2-(1) The judiciary as an institution: Institutional advantages and competence of the



viii

judiciary in certain domains of judgment
V-2-(1)-A. Problem of concentration of powers in modern administrative states
and the demand for a new approach to judicial review
V-2-(1)-B. Proper relation between the executive branch and the court, and the
suitability of judicial review of administrative action in light of the separation of
powers and the rule of law — Comparative history of judicial review in South
Korea and the U.S.

V-2-(2) Heightened standard of judicial review over administrative action: Lessons from
the “hard look” doctrine developed in the U.S. court to the South Korean judiciary

V-2-(2)-A. Judicial deference and the “hard look” standard — “Hard look” as an
operating standard of judicial review in the United States 
V-2-(2)-B. Lessons to the South Korean judiciary: Toward a reinforced judicial
check over administrative action in South Korea
V-2-(2)-B-(a) Court-agency relation and the scope of judicial review of
administrative action
V-2-(2)-B-(b) Judicial check over agency discretion
V-2-(2)-B-(c) Judicial check of administrative rulemaking
V-2-(2)-B-(d) Procedural requirements in agency decisionmaking
V-2-(2)-B-(e) Political and economical background of the “hard look” standard
in the United States and its relevance to the South Korean context
V-2-(2)-C. Summary and conclusion

V-3. Reform proposals for a better coordinated and more responsible executive branch: A future
task

V-4. Strengthening the civil sector — Civil sector functioning as a watcher over the
administration

Section VI. Conclusion: An institutionally reinforced check-and-balance model as the
bulwark of the rule of law - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 
239   




