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Abstract 

 

 

This work is part of an ongoing research project that intends to contribute to the 

international discussion about ICANN’s role in the administration of the Domain Name 

System (DNS). Its final aim is to shed some light on the conditions that would help 

enhance the functionality and utility of the system for all Internet users 

Specifically, this paper concerns itself with the DNS and the registration policies 

the Internet Corporation for Assigned Names and Numbers (ICANN) has enacted since it 

undertook its administration. After analyzing the evolution of disputes between domain 

names and trademark rights, it moves on to conclude that ICANN is unjustifiably 

overprotecting trademark rights. These actions are not consistent with the founding 

principles that inspired ICANN’s creation and that constitute the framework against 

which its actions should be measured. By artificially restricting competition (with all the 

inefficiencies and costs that this implies) in the DNS, ICANN is jeopardizing the optimal 

functionality of the system. 

The conclusion drawn from this analysis leads to the second part of this work that 

intends to answer the question as to what a better registration policy for the DNS would 

be. The starting point of this analysis is to assume competition in the DNS would bring 

about results that are socially desirable in the DNS. Using an analytical framework 

inspired in the writings in regulatory competition, this work concludes that the DNS 

should be opened to competition provided a few issues are left to a centralized 

 ii



coordinating authority. The lessons drawn from this analysis are used in the proposal of a 

registration policy that would effectively advance ICANN’s principles of incorporation.  

 iii



Table of Contents 

 

INTRODUCTION............................................................................................................. 1 

1. THE DOMAIN NAME SYSTEM (DNS)................................................................ 7 
(A) GENERAL BACKGROUND ..................................................................................... 7 
(B) ADMINISTRATION OF THE DNS............................................................................ 8 
(C) THE DNS TODAY ............................................................................................... 14 

2. TRADEMARKS AND DOMAIN NAMES .......................................................... 18 
(A)  TRADEMARKS IN A NUTSHELL............................................................................ 18 
(B) DOMAIN NAMES ................................................................................................ 20 
(C) A HISTORY OF TRADEMARK PROTECTION IN THE DNS....................................... 23 
(D) THE TROUBLE WITH FAMOUS TRADEMARKS ..................................................... 28 

3. A CRITICAL APPROACH TO ICANN’S REGISTRATION POLICY: ARE 
DOMAIN NAMES A THREAT TO TRADEMARK RIGHTS? ............................... 39 

(A) IS ICANN’S POLICY JUSTIFIED? ........................................................................ 40 
(B)  HOW ICANN’S ACTIONS JEOPARDIZE ITS NORMATIVE FRAMEWORK .............. 42 

(b.1) ICANN’s Normative Framework .................................................................. 43 
(b.2) The Effects of ICANN’s Actions.................................................................... 45 

(b.2.a) Stability...................................................................................................... 45 
(b.2.b) Competition............................................................................................... 46 
(b.2.c) Private, bottom-up coordination................................................................ 47 
(b.2.d) Representation........................................................................................... 48 

(C) THE NEXT STEP: HOW COULD ICANN PROPERLY MANAGE THE DNS ............... 48 

4. ANALYTICAL FRAMEWORK: COMPETITION IN THE DNS AND 
REGULATORY RESPONSE TO COMPETITION................................................... 52 

A) CONCEPT OF THE DNS AS A COMPETITIVE MARKET................................................. 52 
(a.1)  Competition at a Registrar or Retail level................................................... 52 
(a.2)     Competition at a Registry Level ................................................................... 53 
(a.3)  Competition at a Root Level ........................................................................ 55 

(B)   REGULATORY COMPETITION THEORY................................................................ 57 
(C)  WORKING FRAMEWORK.................................................................................... 61 

5.  ANALYZING THE EFFECTS OF COMPETITION IN THE DNS................ 64 

A)  POLICY GOALS/SOCIALLY DESIRABLE RESULT ................................................. 64 
(b.1) Technical Layer ............................................................................................ 66 
(b.2) Economic Layer ............................................................................................ 68 
(b.3) Policy Layer .................................................................................................. 69 

(b.3.1) General Effects of Competition ............................................................ 69 
(b.3.2)  Race to the Top vs. Race to the Bottom................................................ 71 

 vi



6.  APPLYING THE LESSONS FROM COMPETITION TO POLICIES IN THE 
DNS................................................................................................................................... 75 

(A)  TECHNICAL LAYER ............................................................................................ 75 
(B)  POLICY LAYER .................................................................................................. 77 

CONCLUSIONS ............................................................................................................. 87 

 vii




