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Trends in Corperate Governance in Latin America:
Convergence or Divergence?

Abstract

The purpose of this paper is to examine corporate governance law and practice in
Latin America’s four largest capital markets: Brazil, Mexico, Chile and Argentina to
determine whether these legal systems are converging with the American, sharcholder-
centered model. This will be done through a comparative study of corporate governance
law in Latin America and the United States. The reason for this comparative analysis is
two-fold: this approach will present a point of reference for those unfamiliar with Latin
American legal systems and will also test the validity of the ‘corporate governance
convergence theory’ with regards to this part of the world.

The ‘corporate governance convergence theory’ predicts that efficiency
considerations will drive corporate governance laws and practice around the world
towards the most effective system of administering firms. Convergence scholars predict
such system will be similar to the prevalent model of corporate governance in the United
States: the shareholder-centered model. This assumes that the American model of
corporate governance is the best suited for the efficient organization of the firm. It also
assumes that efficiency considerations are the main force shaping corporate governance.

These assumptions have not only driven some scholars to recommend that foreign
jurisdictions amend their laws to resemble those of the United States, but also to move
“international organizations, such as the World Bank and the OCED, to make similar
suggestions to developing countries.

The findings described in this paper suggest that corporate governance law in
Latin America is showing some movement in the direction suggested by convergence
advocates. However, structural and cultural factors in the jurisdictions under study
prevent the law on the books from becoming the reality of corporate governance practice.
Weak market pressures, the existence of controlling shareholders, the lack of depth and
liquidity of the capital markets in Latin America, and the lack of strong, powerful and
skilled judiciary preclude the full operation of some institutions contained in Latin
American corporate statutes and the development of American-style corporate
governance law and practice. As a result, full convergence on the American system of
corporate governance practice is not taking place in Latin America.

ii



Introduction

Part 1

Table of Contents

Corporate Governance Convergence Theory

A. Corporate Governance
1. Concept
2. Importance
B. " Convergence Theory

1. Description

2. The American (Shareholder Centered) Model of Corporate Governance
a. ‘Enabling Statutes’
b. Shareholders as controllers and beneficiaries of the firm’s activities
c. Market for corporate control
d. Managerial discretion
e. Managerial accountability
f. Extensive disclosure system

3. Grounds for convergence
a. Empirical observations
b. The rise of the corporate form
c. The forces of ideological convergence and failure of alternative

systems

d. The rise of the shareholder class

4. Nature of the Strong Convergence Theory

5. Critique of the Strong Convergence Thesis
a. Convergence is a two-way street
b. Convergence in a different direction: the influence of legal systems
c. The weight of inertia: path dependency
d. The influence of legal systems
e. The voice of the loud
f. Function over form

6. Summary conclusion

Part 11

Corporate Governance in Latin Amernica

A. Starting Point for Evaluation

1.
2.

Convergence Theory and Latin America
Convergence theory as an evaluation tool

il



B. Corporate Governance Law and Practice in Latin America

1. General Evolution of corporate governance law
a. History
b. Modern trends
1. The Neo-liberal approach to the role of government

. The Neo-liberal approach to the role of the law vs. the
actions of pressure groups

ii. Pension reform

iv. Strategies of the private Sector
(a) Cross-listing in the United States
(b) Domestic bonding actions

c. Summary Conclusion
2. Mandatory v Enabling Corporate Statutes in Latin America
a. Nature of statutes
b. Summary conclusion
3. Shareholder as controllers and beneficiaries of the firm’s activities
a. Law on the books
i Benefit of firm’s activities
1. Control of the firm
b. Law in action
c. Summary conclusion
4. Market of Corporate Control
a. Law on the books
b. Law in action
c. Summary Conclusion
5. Managerial discretion
a. Law on the books
b. Law in action
c. Summary Conclusion
6. Managerial Accountability
a. Law on the books
1 Duty of care
il. Duty of loyalty
1il. Monitoring

(a) Independent Auditors
(b)  Inside Monitors

iv. Enforcement
V. Other remedies
b. Law in action
i Unprepared courts and burdensome procedures
it. Inadequate Definition and Understanding of Fiduciary
Duties
iii. Insider’s control of the firm
d. Summary Conclusion

1\



7. Disclosure System

a. Law on the books

b. Law in action

c. Summary Conclusion
Part 111
Conclusion
Bibliography





