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STATEMENT OF INTEREST AND POSITION

Amici curiae have served the American Civil Liberties Union in leadership
positions over several decades. Norman Dorsen served as ACLU General Counsel
from 1969-1976 and as President of the ACLU from 1976-1991. John Pemberton
served as Executive Director of the ACLU from 1962-1970 and Aryeh Neier
served as Executive Director from 1970-1978. Melvin Wulf served as National
Legal Director of the ACLU from 1962-1977 and john powell served as National
Legal Director from 1987-1993. John Shattuck served as National Legislative
Director of the ACLU from 1976-1984 and Morton Halperin as National
Legislative Director from 1984-1992. Together, amici constitute every living
person to have served as ACLU President, ACLU Executive Director, ACLU
National Legal Director, or ACLU National Legislative Director with the
exception of the current leadership and Ira Glasser, who retired as ACLU
Executive Director in 2001.'

Amici have devoted much of their professional lives to the ACLU and, in

particular, to the protection of free speech. They are proud of their ACLU service,

' Burt Neuborne, who served as National Legal Director from 1982-1986,

represents the intervenor-defendants Senator John McCain et al. in defense of the
constitutionality of the Bipartisan Campaign Reform Act and is therefore ineligible
to appear on this brief. Charles Morgan, Jr., who served as National Legislative
Director from 1972-1976, signed a letter to Congress with the other amici publicly
supporting the constitutionality of the BCRA, but he is currently ill and unable to
consent to appear on this brief.



and they continue to support the ACLU’s matchless efforts to preserve the Bill of
Rights. They believe, however, that the opposition of the current leadership of the
ACLU to campaign finance reform in general, and the Bipartisan Campaign
Reform Act (“BCRA™), Pub. L. 107-155, 116 Stat. 81, in particular, is misplaced.
The First Amendment is designed to promote a functioning and fair
democracy. The current system of campaign financing makes a mockery of that
ideal by enabling wealthy and powerful interests effectively to set the national
agenda through the exercise of disproportionate influence over the behavior of
public officials, leaving voters with “the cynical assumption that large donors call
the tune” and “jeopardiz[ing] the willingness of voters to take part in democratic
governance.” Nixon v. Shrink Missouri Government PAC, 528 U.S. 377, 390
(2000). In amici’s view, when the government intervenes to restore the integrity of
the democratic process, it enhances, rather than retards, First Amendment interests.
The current debate over the constitutionality of BCRA should not be
perceived as pitting the First Amendment against regulation of federal campaign
activity. Rather, there are important First Amendment interests on both sides of
the issue. In particular, the democracy-enhancing role of the First Amendment
supports the efforts of those who have sought to reform the current, disastrous
system of campaign finance. Amici believe that the reasonable, content-neutral

limits on electioneering communications and the reasonable disclosure



requirements in BCRA are well within the government’s power to advance the
democratic process and do not unduly impinge upon the ability of participants in
the electoral process to speak.

Amici recognize that the Supreme Court’s 1976 decision in Buckley v. Valeo,
424 U.S. 1 (1976), constrains Congress’s ability to reform every aspect of the
current campaign finance system. However, even within the framework set forth
in Buckley, the limited campaign finance reform measures contained in BCRA are
constitutional.

Amici have publicly supported the constitutionality of BCRA and have
submitted to Congress a letter in support of its passage. As dedicated defenders of
the First Amendment, amici submit this brief to elucidate their view that BCRA
serves the First Amendment’s democracy-enhancing purposes and is fully
consistent with the framework set forth in Buckley.

ARGUMENT

I. BCRA’S PROVISIONS RELATING TO ELECTIONEERING
COMMUNICATIONS ARE CONSTITUTIONAL

A. The Growing Use of Sham Issue Advertisements Has
Undermined the Federal Election Campaign Act’s Prohibition
on Corporate and Labor Union Funding of Electioneering
Activities and Disclosure Requirements

The electioneering provisions of BCRA, Sections 201-204, regulate so-

called “sham issue advertisements,” i.e., broadcast advertisements designed to



influence Federal elections, yet not subject to the disclosure requirements or the
funding source prohibitions that for decades have been placed on other forms of
electioneering activity. By anyone's estimation, these ads promote the election or
defeat of a candidate.” However, by carefully avoiding words expressly
advocating the election or defeat of a particular candidate, these sham issue
advertisements are funded with no limits on the source of the contributions or any
requirement that the source of funds for the ad be disclosed.

Congress carefully studied the increasing use of sham issue advertisements
to evade existing funding limitations and disclosure requirements. Since the 1996
election, there has been a dramatic increase in the use of such advertisements --
from $150 million in 1996 to $340 million in 1998 to $500 million in the year

2000 election. The increased use of such advertisements has undermined the

2 To take one example from the legislative record, the following is an

advertisement from a group called Citizens for Reform, which began running the
ad two weeks before the Montana 1996 congressional election. The ad, although
clearly opposing Democrat Bill Yellowtail’s candidacy, cleverly avoided expressly
advocating Yellowtail’s defeat and therefore evaded any restrictions on corporate
or labor union funding or any requirement that the sources of funding for the
advertisement be disclosed:

Who is Bill Yellowtail? He preaches family values but took a swing at
his wife. And Yellowtail’s response? He only slapped her. But “her
nose was not broken.” He talks law and order . . . but is himself a
convicted felon. And though he talks about protecting children,
Yellowtail failed to make his own child support payments -- then
voted against child support enforcement. Call Bill Yellowtail. Tell
him to support family values.



federal election law’s prohibition on the use of corporate or labor union treasury
funds for advertisements advocating the election or defeat of a candidate, and has
allowed other individuals and entities to fund such advertisements without
disclosing their identities or providing the electorate with crucial information
regarding funding sources to enable the eclectorate to make informed federal
electoral choices.

Congress addressed the problem of sham issue advocacy in BCRA in two
significant ways. First, in line with long-upheld restrictions on corporate and labor
union electioneering activities, BCRA prohibits corporate and labor union funding
of broadcast communications which clearly identify a candidate within 60 days of
a general election or 30 days of a primary election and are targeted to the
candidate’s electorate. Second, BCRA requires entities or individuals who spend
more than $10,000 in a calendar year on such broadcast communications to
disclose the sources of funding for these communications. These provisions were
carefully drawn to address the problem of sham issue advertisements in a manner
fully consistent with the First Amendment.

B. BCRA’s Restriction of Corporation and Labor Union Funding
of Electioneering Communications Is Constitutional

Federal law has long prohibited the use of corporate and labor treasury funds

for federal election activities and required that any corporate or labor expenditures



on these activities be made from separate, segregated funds. Congress prohibited
corporate contributions to candidates for election to federal offices in the Tillman
Act of 1907, 34 Stat. 864 (1907). Congress extended the prohibition on corporate
contributions to labor unions and prohibited corporate and union expenditures in
connection with federal elections in the Taft-Hartley Act, 61 Stat. 136 (1947).
These long-standing prohibitions were incorporated into the Federal Election
Campaign Act (“FECA”), Pub. L. No. 93-443 (1974), adopted following the
Watergate scandal, see 2 U.S.C. § 441b, and have long been upheld.

In Austin v. Michigan Chamber of Commerce, 494 U.S. 652 (1990), the
Court examined provisions of Michigan’s campaign finance law, which, like
FECA, prohibited corporate contributions or expenditures in connection with an
election. The Court reasoned that, given the peculiar advantages conferred on
corporations under state law, they can accumulate large quantities of capital which
“have little or no correlation to the public's support for the corporation's political
ideas.” Id. at 660. Austin upheld the prohibition on corporate contributions and
expenditures to guard against “the corrosive and distorting effects of immense
aggregations of wealth that are accumulated with the help of the corporate form”
and to “ensure[] that expenditures reflect actual public support for the political

ideas espoused by corporations.” [Id.; see also United States v. United Auto



Workers (“UAW), 352 U.S. 567, 585 (1957) (examining extensive history of
prohibition of labor union contributions and expenditures in federal elections).

The restrictions on corporate and labor union spending in BCRA are clearly
constitutional under the Court’s precedents. Section 203 amends 2 U.S.C. §
441b(b)(2) to prohibit corporations and unions from spending treasury funds on
“electioneering ~ communications.”  The  definition of  “electioneering
communications” is narrowly drawn and applies only to a “broadcast, cable, [or]
satellite communication” that “refers to a clearly identified candidate for Federal
office,” made within 60 days of a general election or 30 days of a primary election
and within the jurisdiction in which the candidate is seeking election. Section
201(a). As under current law, a corporation or labor union may still engage in
“electioneering communications” by organizing a separate segregated fund
(“SSF”), comprised of voluntary contributions from individuals, using its general
treasury funds to pay for the costs of operating and raising money for the SSF,
directing the management of the SSF, and deciding how it should spend its funds,
so long as the corporation or labor union does not make a contribution to the SSF
itself. 2 U.S.C. § 441b(b)(2); 11 CFR § 114.5(d). Further, a corporation or labor
union is free, under BCRA, to spend its treasury funds on a general public

communication referring to a clearly identified candidate outside of the narrow



time frames described in BCRA, provided that such a communication does not
contain express advocacy.

BCRA likewise preserves the ability of incorporated organizations formed
for the express purpose of promoting political ideas and which do not receive
business corporation or labor union funding to make contributions to federal
candidates. The exemption from the ban on corporate treasury spending for such
organizations established in FEC v. Massachusetts Citizens for Life (“MCFL”),
479 U.S. 238, 264 (1986), is fully applicable to BCRA. See Electioneering
Communications, 67 Fed. Reg. 65190, 65203-04 (October 24, 2002), available at

<http://www.fec.gov/pdf/nprm/electioneering_comm/fr67n205p65189.pdf>.  As

was the case in MCFL, an organization formed for the express purpose of
promoting political ideas with no shareholders or other persons with a claim on its
assets or earnings, and with no corporate or labor union funding can use its
treasury funds to finance electioneering communications under BCRA.

C. BCRA Is Not Unconstitutionally Vague or Overbroad

The definition of “electioneering communication” in BCRA is neither vague
nor overbroad. Contrary to the hyperbole of the opponents of BCRA, the Supreme
Court has never held that the First Amendment limits the scope of the
government’s power to regulate independent federal electioneering spending to

communications expressly advocating the election or defeat of a particular



candidate, nor is such a standard compelled by the First Amendment. Rather, in
Buckley, the Court adopted a limiting construction with respect to two provisions
of FECA, the $1,000 expenditure limits of Section 608(e)(1) and the disclosure
requirements of section 434(e). Buckley, 424 U.S. at 42-43, 78-80. The former
applied to expenditures “relative to a clearly identified candidate” and the latter to
expenditures “for the purpose of influencing” a federal election. Neither provision
was considered to provide a clear guidepost for would-be speakers and both were
deemed to have the potential to encompass a broad variety of speech not directed
to a particular election. Indicating that the possibility of criminal liability under
FECA would chill protected speech, the Court adopted a narrowing construction
for both provisions, restricting their application to expenditures for
communications which expressly advocated the election or defeat of a candidate.
Id. at 44 & n.52, 80.

Nothing in Buckley, or the Court’s subsequent decisions, suggests that
corporate or union treasury spending on electioneering activities can be prohibited
only if these funds were used to advocate expressly for the election or defeat of a
candidate. In Buckley, the Court did not act, and could not have acted, as a
legislative body. It thus did not attempt to rewrite the vague and overbroad
provisions of FECA, but instead gave a limiting construction to the language

before it. In so doing, the Court did not hold that its particular narrowing



construction represented the outer boundary of permissible regulation of
electioneering activities. Congress thus remains free to develop its own legislative
definition of electioneering activities, as it has done in BCRA, so long as the
definition adopted by Congress is neither vague nor overbroad.

In choosing a definition of “electioneering communications,” Congress
cured the vagueness and overbreadth problems identified in Buckley and drew a
bright, distinct, and constitutional line for would-be participants in the political
process to follow. First, BCRA requires the communication to refer to a “clearly
identified candidate.” Thus, a corporation or labor union may still use its treasury
funds to engage in advocating political and policy positions as long as no candidate
is clearly identified. Second, the 60-day and 30-day timeframes are clear and
explicit. Therefore, subject to the existing limitation under FECA that the
communication not expressly advocate the election or defeat of a candidate,
corporations and labor unions are free to broadcast communications referring to
clearly identified candidates outside these narrow timeframes. Third, BCRA
restricts only corporation and labor union expenditures for broadcast, cable, and
satellite communications. Outside these areas, which are clearly defined in BCRA,
a corporation or labor union can freely advertise using its treasury funds so long as
these advertisements do not expressly advocate the election or defeat of a

candidate.
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The regulation of “electioneering communications” is also not substantially
overbroad. In Broadrick v. Oklahoma, 413 U.S. 601 (1973), the Court held that
absent a showing that a broadly worded statute posed a significant threat to a
substantial quantity of protected speech, the Court would apply traditional case-by-
case judicial review. BCRA does not threaten a substantial quantity of protected
speech. Indeed, the real-world record suggests that broadcast communications
within 60 days of a general election or 30 days of a primary election, referring to a
clearly identified candidate for federal office, and aired within the jurisdiction
where that candidate is seeking office, are virtually always deliberate and obvious
efforts to influence that election, rather than true issue advocacy. Moreover,
corporations and unions that finance the rare true issue advertisement could simply
omit mention of a federal candidate and thereby continue to use their treasury
funds to finance equally effective public communications about policy issues.
Further, even assuming the possibility of a few instances in which BCRA, as
applied, may prohibit corporate or labor union funding of true issue advocacy,
these few instances do not establish that BCRA is substantially overbroad. In such

an instance, a plaintiff is free to pursue a traditional as-applied challenge.
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D. BCRA’s Disclosure Requirements for Electioneering
Communications Are Constitutional

BCRA’s requirement for disclosure of electioneering communications 1is
likewise constitutional. In Buckley, the Court upheld the broad disclosure
provisions of FECA, holding that disclosure requirements serve important First
Amendment interests in preventing corruption and the appearance of corruption
and providing the electorate with information regarding the sources of financial
support. The disclosure rules enable the electorate to “place each candidate on the
political spectrum more closely” and “alert the voter to the interests to which a
candidate is most likely to be responsive.” Buckley, 424 U.S. at 67. Disclosure
also deters actual corruption and the appearance of corruption “by exposing large
contributions and expenditures to the light of publicity.” Id. In Buckley, the Court
held that the First Amendment interest in providing the electorate with information
regarding the sources of financial support for a candidate was sufficiently weighty
to uphold FECA’s requirement in section 434(e) that individuals disclose
independent federal electioneering expenditures, regardless of the potential for
corruption. The Court reasoned that a disclosure requirement “increases the fund
of information concerning those who support the candidates” and “shed[s] the light
of publicity on spending that is unambiguously campaign related but would not

otherwise be reported because it takes the form of independent expenditures or of
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contributions to an individual or group not itself required to report the names of its
contributors.” Id. at 81.

The same anti-corruption and informational interests recognized by the
Court in Buckley sustain BCRA’s disclosure requirements. Section 201 merely
requires any person who spends more than $10,000 in a year on electioneering
communications to disclose this fact and to report certain basic information. Given
the prominence of sham issue advertisements in elections, there can be no serious
doubt of the public’s overwhelming interest in knowing the source of these
advertisements.

The definition of electioneering communication is narrowly drawn to require
disclosure only of expenditures for electioneering communications which exceed
$10,000 and does not impinge on the rights of those with “modest resources” to
engage in anonymous speech. See Mcintyre v. Ohio Elections Comm’n, 514 U.S.
334 (1995). The disclosure requirement is narrowly and clearly targeted to large-
scale expenditures for electioneering communications in federal elections. Even
with respect to large-scale expenditures, entities that can demonstrate a reasonable
probability that disclosure will lead to threats, harassment, or reprisals are exempt
from the disclosure requirement. Buckley, 424 U.S. at 74; Brown v. Socialist

Workers '74 Campaign Comm. (Ohio), 459 U.S. 87, 88 (1982).
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II. BCRA’S CLOSING OF THE SOFT MONEY LOOPHOLE IS
CONSTITUTIONAL

BCRA eliminates the “soft money” loophole, which has allowed unlimited
campaign contributions to political parties and has undermined Congress’s effort to
regulate the size and source of campaign contributions to candidates. There can be
little doubt that large “soft money” contributions to the political parties can
corrupt, and are widely perceived as corrupting, government officials. BCRA
closes the “soft money” loophole in a manner fully consistent with the
Constitution.

A.  The Soft Money Loophole Has Permitted Widespread Evasion
of FECA’s Contribution Limits and Disclosure Requirements

The soft money loophole emerged from a 1978 FEC Advisory Opinion in
which the FEC determined that funds used for what the FEC termed “party
building” could be raised outside of FECA’s limits. Op. Fed. Election Comm’n
1978-10. This “soft money” was to be used only for grassroots and “party-
building” activities, rather than activities directly affecting the outcome of any
particular election. Nevertheless, candidates seized upon the soft money loophole
to raise money not covered by the federal contribution limits to finance advertising
that featured and promoted their federal candidates.

The use of soft money increased dramatically in the 1990’s. In 1988, the

two parties raised a total of $45 million in soft money. By 1992, the figure rose to
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$84.4 million and, in 1996, soft money raised totaled $235.9 million. In the 2000
election, the total amount of soft money raised by both parties climbed further to
$463.1 million--nearly double the soft money contributions of the previous
presidential election and ten times the amount raised only twelve years prior.

These vast amounts could not have been raised directly for a candidate's
campaign under FECA, which subjects individual contributions to an aggregate
$25,000 annual limit and a $1,000 per candidate per election limit, and bars unions
and corporations from making campaign contributions. Despite these clear caps on
legal contributions, individuals used the soft money loophole to donate well
beyond these limits. Unions and corporations, barred from giving directly to
candidates from their general treasuries, filled the coffers of both political parties
with soft money donations. To take one notorious example, Enron Corporation
contributed over $2 million in soft money to the national parties in the 1999/2000
election cycle.

Congress determined that this rampant abuse of the soft money loophole
created both actual and apparent corruption in the federal election system,
undermining the electorate’s faith in the democratic process. Although soft money
goes to the political parties, the candidates themselves often solicit the
contributions. Even if they do not solicit the contributions, candidates usually

know who makes them, creating the appearance of corruption, as the electorate
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legitimately questions what these large soft money contributors demand in
exchange for their largesse.

B. BCRA’s Soft Money Ban Is Constitutional

BCRA closes the soft money loophole by prohibiting national parties from
raising, receiving or spending funds that are not subject to FECA’s amount
limitations, source prohibitions, and reporting requirements. Furthermore, BCRA
requires state and local party committees to use federally regulated funds to
finance “federal election activity.” “Federal election activity” is defined in the
statute to include voter registration activity within 120 days of a federal election;
voter identification, get-out-the-vote activity and campaign activity in connection
with an election in which a candidate for federal office appears on the ballot; a
public communication that clearly refers to a federal candidate for office and that
promotes or opposes a candidate for that office; and services provided by an
employee of a local or state committee in connection with a federal election.

Taken together, these provisions decisively close the soft money loophole
and are clearly constitutional. The Court in Buckley upheld FECA’s strict
individual contribution limits and FECA’s disclosure requirements. Buckley, 424
U.S. at 29, 81. The Court has likewise upheld the prohibitions on corporate or
labor union funding of federal elections. See Austin, 494 U.S. at 660; UAW, 352 at

585. In passing BCRA, Congress simply closed the soft money loophole, through
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which corporations, labor unions, and individuals have avoided FECA, in order to
make the prohibitions and restrictions in FECA more effective. In so doing,
Congress created no greater limitation on the rights of corporations, labor unions,
or individuals to engage in federal election activity than it did in FECA, which
limitations the Court upheld. Moreover, even assuming that the closing of the soft
money loophole creates some greater restriction on the rights of corporations, labor
unions, and individuals than FECA, there can be no question that unlimited
corporate, labor union, and individual soft money contributions create both actual
and apparent corruption. See FEC v. Colorado Republican Campaign Comm., 533
U.S. 431, 452 (2001) (“Colorado Republican II’) (political parties “act as agents
for spending on behalf of those who seek to produce obligated officeholders™); see
Shrink Missouri Government PAC, 528 U.S. at 391 (“Buckley demonstrates that
the dangers of large, corrupt contributions and the suspicion that large
contributions are corrupt are neither novel nor implausible”).

The regulation of soft money donations to state and local political parties for
federal election activities is likewise constitutional. State and local committees
have no greater First Amendment rights to participate in federal elections than
national committees. The Court in Buckley upheld the prohibitions, limitations,
and disclosure requirements of FECA with respect to national committees.

Buckley, 424 U.S. at 68. Thus, there can be no serious First Amendment objection
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to applying these same provisions to state and local committees when they engage
in federal election activity.

Opponents of BCRA erroneously claim that applying FECA’s limitations to
state and local committees when they participate in federal elections violates the
Tenth Amendment and principles of federalism. The Time, Place and Manner
Clause of the Constitution, U.S. Const. Art. 1 § 4, grants Congress broad power to
regulate federal elections and provides sufficient authority for congressional
regulation of the activities of state and local committees in connection with federal
elections. Moreover, Congress correctly determined that its goal of avoiding
corruption and the appearance of corruption could be achieved only through
regulation of unlimited corporate, labor union, and individual contributions to state
and local committees, which are at the heart of the soft money problem. See
Colorado Republican 11, 533 U.S. at 453 (2001) (recognizing that state political
parties are “in a position to be used to circumvent contribution limits that apply to
individuals and PACs”). BCRA’s extension of FECA’s prohibitions, limitations,
and disclosure requirements to state and local committees when such committees

engage in federal election activity is clearly constitutional.
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CONCLUSION

For the foregoing reasons, amici curiae respectfully submit that the
electioneering and soft money provisions of BCRA, Sections 101-103, 201-204,
are constitutional.

Dated: New York, New York

November 6, 2002
Respectfully submitted,

/s/ David B. Goldstein /s/ Norman Dorsen
Eric M. Lieberman Norman Dorsen
David B. Goldstein Stokes Professor of Law
(D.C. Bar. No. NY0034) New York University School of Law
Roger Bearden 40 Washington Square South
Rabinowitz, Boudin, Standard, New York, NY 10012
Krinsky & Lieberman (212) 998-6233
740 Broadway, 5th Floor norman.dorsen@nyu.edu

New York, NY 10003-9518
(212) 254-1111
elieberman@rbskl.com
rbearden(@rbskl.com

Attorneys for Amici Curiae
Former Leadership of the American Civil Liberties Union
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STATEMENT OF INTEREST

Amici curiae have served the American Civil Liberties Union in leadership
positions over several decades. Norman Dorsen served as ACLU General Counsel
from 1969-76 and as President of the ACLU from 1976-1991. John Pemberton
served as Executive Director of the ACLU from 1962-1970 and Aryeh Neier
served as Executive Director from 1970-1978. Melvin Wulf served as National
Legal Director of the ACLU from 1962-1977 and john powell served as National
Legal Director from 1987-1993. John Shattuck served as National Legislative
Director of the ACLU from 1976-1984 and Morton Halperin as National
Legislative Director from 1984-1992. Together, amici constitute every living
person to have served as ACLU President, ACLU Executive Director, ACLU
Legal Director, or ACLU Legislative Director with the exception of the current
leadership and Ira Glasser, who retired as ACLU Executive Director in 2001."

Amici have devoted much of their professional lives to the ACLU, and to the

protection of free speech. They are proud of their ACLU service, and they continue

' Burt Neuborne, who served as National Legal Director from 1982-1986,

represents the intervenor-defendants Senator John McCain ef al. in defense of the
constitutionality of the Bipartisan Campaign Reform Act and is therefore ineligible
to appear on this brief. Charles Morgan, Jr., who served as National Legislative
Director from 1972-1976, signed a letter to Congress with the other amici publicly
supporting the constitutionality of the Bipartisan Campaign Reform Act, but he is
currently ill and unable to consent to appear on this brief.
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to support the ACLU’s matchless efforts to preserve the Bill of Rights. They have
come to believe, however, that the ACLU’s opposition to campaign finance reform
in general, and the Bipartisan Campaign Finance Reform Act, Pub. L. 107-155,
116 Stat. 81, in particular is misplaced.

Amici have publicly supported the constitutionality of BCRA and have
submitted to Congress a letter in support of its passage. As dedicated defenders of
the First Amendment, amici seek leave to file this brief to elucidate their view that
BCRA serves the First Amendment’s democracy-enhancing purposes and is fully

consistent with the framework set forth in Buckley v. Valeo, 424 U.S. 1 (1976).



WHEREFORE, proposed amici, Former Leadership of the American Civil
Liberties Union, respectfully request that this Court grant leave to file a brief in
support of defendants Federal Election Communications, et al., to defend the
constitutionality of BCRA.

Dated: New York, New York

November 6, 2002
Respectfully submitted,

/s/ David B. Goldstein /s/ Norman Dorsen
Eric M. Lieberman Norman Dorsen
David B. Goldstein Stokes Professor of Law
(D.C. Bar. No. NY0034) NYU School of Law
Roger Bearden 40 Washington Square South
Rabinowitz, Boudin, Standard, NY, NY 10012
Krinsky & Lieberman (212) 998-6233
740 Broadway, 5th Floor norman.dorsen@nyu.edu

New York, New York 10003-9518
(212) 254-1111
elieberman@rbskl.com
rbearden(@rbskl.com

Attorneys for Amici Curiae
Former Leadership of the American Civil Liberties Union
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Washington, DC 20004
(202) 514-3358 (Telephone)
(202) 616-8460 (Fax)
james.gilligan@usdoj.gov

Randolph D. Moss

Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037-1420
(202) 663-6640 (Telephone)
(202) 663-6363 (Fax)

rmoss@wilmer.com

Stephen E. Hershkowitz
Assistant General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20436
(202) 694-1650 (Telephone)
(202) 219-0260 (Fax)
shershkowitz@fec.gov
litigation@fec.gov

Kenneth W. Starr

Kirkland & Ellis

655 15th Street, N.W.

Suite 1200

Washington, D.C. 20005

(202) 879-5130 (Telephone)
(202) 879-5200 (Fax)
kenneth_starr@dc.kirkland.com

Valle Simms Dutcher
Southeastern Legal Foundation
3340 Peachtree Road, N.E.

Suite 3515

Atlanta, Georgia 30326

(404) 365-8500 (Telephone)
(404) 365-0017 (Fax)
vsdutcher@southeasternlegal.org

James Bopp, Jr.

Bopp, Coleson & Bostrom

1 South Sixth Street

Terre Haute, Indiana 47807
(812) 232-2434 (Telephone)
(812) 235-3685 (Fax)
jboppjr@bopplaw.com

1boppir@aol.com




James M. Henderson Sr.

The American Center for Law and
Justice

205 Third Street, S.E.
Washington, D.C. 20003

(202) 546-8890 (Telephone)

(202) 337-3167 (Fax)
jmhenderson@ACLJ-DC.org

Floyd Abrams

Cahill, Gordon & Reindel
80 Pine Street, Room 1914
New York, NY 10005-

1702

(212) 701-3621 (Telephone)
(212) 269-5420 (Fax)
fabrams(@cahill.com

Charles J. Cooper

Cooper & Kirk PLLC

1500 K Street, N.W., Suite 200
Washington, D.C. 20005

(202) 220-9600 (Telephone)
(202) 220-9601 (Fax)
ccooper@cooperkirk.com




upon the following by U.S. Mail and electronic mail:

G. Hunter Bates

1215 Cliffwood Drive

Goshen, Kentucky 40026

(502) 216-9265 (Telephone)
ghunterb@hotmail.com
hunter.bates@mcconnell02.com

Jan Witold Baran

Wiley, Rein & Fielding LLP
1776 K Street, N.W.
Washington, D.C. 20006
(202) 719-7330 (Telephone)
jbaran@wrf.com

Laurence E. Gold

AFL-CIO

815 Sixteenth Street, N.W.
Washington, D.C. 20006
(202) 637-5130 (Telephone)
lgold@aflcio.org

Sherri L. Wyatt

Sherri L. Wyatt, PLLC

1825 I Street, N.W.

Suite 400

Washington, D.C. 20006
(202) 429-2009 (Telephone)
sherrissima@uno.com

William J. Olson

William J. Olson, P.C.

8180 Greensboro Drive
Suite 1070

McLean, VA 22102-3860
(703) 356-5070 (Telephone)
wjopc@lawandfreedom.com

Bobby R. Burchfield

Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

(202) 662-5350 (Telephone)
bburchfield@cov.com

Joseph E. Sandler

Sandler, Reiff & Young, P.C.
50 E Strret, S.E.

Suite 300

Washington, D.C. 20003
(202) 479-1111
sandler@sandlerreiff.com

Thomas W. Kirby

Wiley, Rein & Fielding LLP
1776 K Street, N.W.
Washington, D.C. 20006
(202) 719-7062 (Telephone)
tkirby@wrf.com

John C. Bonifaz

National Voting Rights Institute
One Bromfield Street

Third Floor

Boston, MA 02108

(617) 368-9100, x10 (Telephone)
1bonifaz@nvri.org

Mark J. Lopez

American Civil Liberties Union
125 Broad Street

New York, NY 10004

(212) 549-2608 (Telephone)
mlopez@aclu.org




Prof. Burt Neuborne
Frederick A.O. Schwarz, Jr.
E. Joshua Rosenkranz
Brennan Center for Justice
161 Avenue of the Americas, 12th
Flr.

New York, NY 10013

(212) 998-6730
neuborne@turing.law.nyu.edu
fritz.schwarz@nyu.edu
joshua.rosenkranz@nyu.edu




and upon the following by electronic mail only:

Abegg, Heidi K.: habegg@wc-b.com
Amundson, Jan: jamundson@nam.org

Bader, R.: rbader@fec.gov

Bailey, Kevin: Kbailey@wilmer.com

Barnett, T.: tbarnett@cov.com

Beck, Stacy: sbeck@wilmer.com

Bell, C.: cbell@BMHLAW.com
Bhattacharyya, Rupa: rupa.bhattacharyya@usdoj.gov
Bokat, Stephen A.: sbokat@uschamber.com
Buckley, S.: sbuckley@cahill.com

Burns, Caleb: cburns@wrf.com

Caplan, Deborah: Deborah@olsonhagel.com
Carvin, Michael: macarvin@jonesday.com
Coffin, Shannen: shannen.coffin@usdoj.gov
Coleson, R.: rcoleson@bopplaw.com

Conrad, R.: rconrad@uschamber.com

Curtis, Charles: ccurtis@hewm.com

Danetz, Lisa: ldanetz@nvri.org

Daniel, Elizabeth: clizabeth.daniel@nyu.edu
Dixton, Grant: grant_dixton@dc.kirkland.com
Dye, Alan P.: adye@wc-b.com

Evans, Randy: randy.evans@agg.com

Gacki, Andrea: andrea.gacki@usdoj.gov
Gilchrist, Barbara: barbara.gilchrist@usdoj.gov
Ginsberg, Benjamin: bginsberg@pattonboggs.com
Goodman, Lee: lgoodman@wrf.com

Gora, Joel: JGORA @pcm.brooklaw.edu
Gordon, Jennifer: jgordon@hewm.com

Harth, David: dharth@hewm.com

Henry, Terry: terry.henry@usdoj.gov

Hirt, Theodore: theodore.hirt@usdoj.gov
Hogue, Lynn: LAWLLH@]angate.gsu.edu, lhogue@gsu.edu
Hume, Hamish: hhume@cooperkirk.com

Jaffe, Erik: jaffe(@esjpc.com

Jordan, Bill: bill.Jordan@usdoj.gov

Josefiak, Thomas: tjosefiak@rnchg.org

Kelner, R.: rkelner(@cov.com

Kesselman, Marc: marc.kesselman@usdoj.gov




Kolker, D.: dkolker@fec.gov

Koukoutchos, B.: bkoukoutchos@cooperkirk.com
Kuwana, Eric: ekuwana@pattonboggs.com

Leffel, Michael: Mleffel@wilmer.com

Lenhard, Robert: rlenhard@afscme.org

Letter, Douglas: douglas.letter@usdoj.gov

Levy, Robert: rlevy(@cato.org

Macdougal, H.: hmacdougal@earthlink.net, hmacdougal@mindspring.com
Manuel, Anja: amanuel@wilmer.com

Markley, B.: bmarkley@cahill.com

Martines, Kim: kim_martines@dc.kirkland.com

Marzen, T.: tmarzen@bopplaw.com

May, Colby: cmmay@ACLJ-DC.org

McGahn, Donald F., II: dmcgahn@nrcc.org

McGill, Matthew: mmcgill@cooperkirk.com

Medina, Monica: mpmedina@hewm.com

Miles, John: johnsmiles@lawandfreedom.com

Miller, Shont E.: millerse@mto.com

Mitchell, Cleta: cmitchell@foleylaw.com

Mogilnicki, Eric: emogilnicki@wilmer.com

Mulvihill, Donald: mulvid@cgrdc.com

Murphy, L.: lwmurphy@dcaclu.org, Iwmurphy@aol.com
Olson, Lance H.: Lance(@olsonhagel.com

Patterson, A. Krisan: kpatterson@wilmer.com

Phillips, Bradley: phillipsbs@mto.com

Raab, Michael: michael.raab@usdoj.gov

Reiff, Neil: reiff(@sandlerreiff.com

Renaud, D. Mark: mrenaud@wrf.com

Shaffer, Derek: dshaffer@cooperkirk.com

Shanmugam, Kannon: kannon_shanmugam(@dc.kirkland.com
Shapiro, Steven: sshapiro@aclu.org

Spies, Charles R.: cspies@rnchg.org

Sturek, Kenneth: Kenneth sturek@dc.kirkland.com
Sullivan, Kathleen: sullivan@law.stanford.edu
Tenneriello, Bonnie: bonnie@nvri.org

Thompson, David: dthompson@cooperkirk.com
Timmermann, J.: jtimmerman(@nab.org

Titus, Herbert: forecast22@pinn.net, tituslawfirm@aol.com
Trister, Michael: mtrister@]ltsrlaw.com

Turner, Serrin: serrin.turner@usdoj.gov




Voigts, Anne E.: voigtsam@mto.com

Warren, Edward: edward_warren@dc.kirkland.com

Waxman, Seth: swaxman@wilmer.com

Weinberg, L.: Iweinberg@afscme.org

Wilson, David: david.wilson@haledorr.com

Witten, Roger: rwitten@wilmer.com

Wolf, Richard: r.wolf(@mooreandlee.com

Wright, Brenda: bw@nvri.org

Wyler, Arline: awyler@law.stanford.edu, wjo@mindspring.com
Young, John Hardin: young@sandlerreiff.com

/s/ Roger Bearden
ROGER BEARDEN
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November 6, 2002

Nancy Mayer-Whittington

Clerk of the Court

U.S. District Court for the District of Columbia
333 Constitution Avenue, N.W.

Washington, D.C. 20001

Re: McConnell v. FEC, Civ. No. 02-582 (and Consolidated Cases)

Dear Ms. Mayer-Whittington,

Enclosed for filing please find an original and three (3) copies each of the
Consented Motion of Amici Curiae, Former Leadership of the American Civil Liberties
Union, for Leave to File a Brief in Support of Defendants Federal Election Commission,
et al.; the Brief of Amici Curiae, Former Leadership of the American Civil Liberties
Union, in Support of Defendants Federal Election Commission, ef al.; and a proposed
Order.

Respectfully submitted,

Roger Bearden

cc: Service list attached to Motion



