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QUESTIONS PRESENTED

Whether the three-judge district court erred in
invalidating on First Amendment grounds portions of the
Bipartisan Campaign Reform Act of 2002 (BCRA), Pub. L.
No. 107-155, 116 Stat. 81, including provisions addressing:

1. the raising, directing, transferring, and use of funds
by political parties, federal candidates, and federal
officeholders (BCRA § 101);

2. the use of funds from corporate and labor union
general treasuries to finance broadcast advertisements that
are intended or likely to influence federal elections, and
disclosure requirements for all such broadcast
advertisements (BCRA §8§ 201, 203, 204); and

3. the ability of political parties to make both
“independent” and “coordinated” expenditures to support
the campaigns of candidates they have nominated to seek
federal office (BCRA § 213).
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PARTIES TO THE PROCEEDINGS

The appellants who are parties to this Jurisdictional
Statement are six Members of Congress who intervened as
defendants in the district court in support of BCRA’s
constitutionality pursuant to BCRA § 403(b): Senator John
McCain; Senator Russell D. Feingold; Representative
Christopher Shays; Representative Martin Meehan; Senator
Olympia J. Snowe; and Senator James Jeffords. For ease of
reference, these appellants will hereafter be referred to as
the “intervenor appellants.” The following persons and
entities were also defendants in the district court: the
Federal Election Commission (FEC) and David W. Mason,
Ellen L. Weintraub, Danny L. McDonald, Bradley A. Smith,
Scott E. Thomas, and Michael E. Toner, in their capacities as
Commissioners of the FEC; John D. Asheroft, in his capacity
as Attorney General of the United States; the United States
Department of Justice; the Federal Communications
Commission; and the United States of America. Current
FEC Commissioners Weintraub and Toner replaced former
Commissioners Karl J. Sandstrom and Darryl R. Wold, who
were originally named as defendants.

The appellees here, who were plaintiffs in the district
court, are Senator Mitch McConnell; Representative Bob
Barr; Representative Mike Pence; Alabama Attorney
General Bill Pryor; Libertarian National Committee, Inc.;
American Civil Liberties Union; Associated Builders and
Contractors, Inc.; Associated Builders and Contractors
Political Action Committee; Center for Individual Freedom,;
Club for Growth, Inc.; Indiana Family Institute, Inc,;
National Right to Life Committee, Inc.; National Right to
Life Educational Trust Fund; National Right to Life
Political Action Committee; National Right to Work
Committee; 60 Plus Association, Inec.; Southeastern Legal
Foundation, Inc.; U.S. d/b/a ProENGLISH; Thomas E.
McInerney; Barret Austin O’Brock; Trevor M. Southerland;
National Rifle Association of America; National Rifle
Association Political Victory Fund; Emily Echols, a minor
child, by and through her next friends Tim and Wendy
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Echols; Hannah McDow, a minor child, by and through her
next friends Tim and Donna McDow; Isaac McDow, a minor
child, by and through his next friends Tim and Donna
MecDow; Jessica Mitchell, a minor child, by and through her
next friends Chuck and Pam Mitchell; Daniel Solid, a minor
child, by and through his next friends Kevin and Bonnie
Solid; Zachary C. White, a minor child, by and through his
next friends John and Cynthia White; Republican National
Committee (RNC); Mike Duncan as member and Treasurer
of the RNC; Republican Party of Colorado; Republican
Party of Ohio; Republican Party of New Mexico; Dallas
County (Iowa) Republican County Central Committee;
California Democratic Party; Art Torres; Yolo County
Democratic Central Committee; California Republican
Party; Shawn Steel; Timothy J. Morgan; Barbara Alby;
Santa Cruz County Republican Central Committee; Douglas
R. Boyd, Sr.; Victoria Jackson Gray Adams; Carrie Bolton;
Cynthia Brown; Derek Cressman; Victoria Fitzgerald;
Anurada Joshi; Peter Kostmayer; Nancy Russell; Kate
Seely-Kirk; Rose Taylor; Stephanie L. Wilson; California
Public Interest Research Group; Massachusetts Public
Interest Research Group; New Jersey Public Interest
Research Group; United States Public Interest Research
Group; The Fannie Lou Hamer Project; Association of
Community Organizers for Reform Now; Chamber of
Commerce of the United States; National Association of
Manufacturers; U.S. Chamber Political Action Committee;
American Federation of Labor and Congress of Industrial
Organizations (AFL-CIO); AFL-CIO Committee on Political
Eduecation Political Contributions Committee;
Representative Ron Paul; Gun Owners of America, Inc.; Gun
Owners of America Political Victory Fund; Real Campaign
Reform.Org; Citizens United; Citizens United Political
Victory Fund; Michael Cloud; Carla Howell; Representative
Bennie G. Thompson; Representative Earl F. Hilliard; and
National Association of Broadcasters.
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IN THE

Supreme Court of the United States
No.

SENATOR JOHN MCCAIN, SENATOR RUSSELL FEINGOLD,
REPRESENTATIVE CHRISTOPHER SHAYS,
REPRESENTATIVE MARTIN MEEHAN, SENATOR OLYMPIA
SNOWE, AND SENATOR JAMES JEFFORDS,
Appellants,
V.

SENATOR MITCH MCCONNELL et al.,
Appellees.

OPINIONS BELOW

The opinions of the district court are not yet reported.
In accordance with this Court’s order of May 15, 2003 (Nos.
02-M-98 and 02-M-99), they are omitted from the appendix
bound together with this jurisdictional statement, but will
be reprinted in a single appendix to be filed on behalf of all
appellants.

JURISDICTION

The judgment of the district court was entered on May
2, 2003. Intervenor appellants filed a notice of appeal (App.,
mfra, la-3a) on May 5, 2003. The jurisdiction of this Court
rests on Section 403(a)(3) of the Bipartisan Campaign
Reform Act of 2002 (BCRA or Act), Pub. L. No. 107-155,
§ 403(a)(3), 116 Stat. 113-114, and 28 U.S.C. § 1253.

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED
Pertinent constitutional and statutory provisions are
reproduced at pages 14a-86a of the appendix to the
jurisdictional statement filed by the Solicitor General in

ey
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FEC v. McConnell, also seeking review of the judgment
below (Gov’t J.S.).

STATEMENT

In enacting the Bipartisan Campaign Reform Act,
Congress heeded an admonition delivered by this Court that
could not have been more relevant or timely. “Leave the
perception of impropriety unanswered,” this Court warned,
“and the cynical assumption that large donors call the tune
could jeopardize the willingness of voters to take part in
democratic governance.”  Nixon v. Shrink Missourt
Government PAC, 528 U.S. 377, 390 (2000). By 2002, when
BCRA was enacted, massive circumvention of the federal
campaign finance laws had produced a profound public
cynicism about the very integrity of our political system. As
a bipartisan study credited by the court below found, an
overwhelming majority of Americans had come to believe
that Members of Congress disproportionately heed the
views of large donors and sometimes vote based on what
these large contributors want — even if it is not what most
constituents want, or what the Members think is best for the
country.'

The source of this public cynicism was plain for all to
see. As the massive record before Congress and the district

court overwhelmingly demonstrates, political parties,
corporations, unions, and wealthy individuals have used

! See Kollar-Kotelly op. 180-82 (citing Mark Mellman & Richard
Wirthlin, Research Findings of a Telephone Study Among 1300 Adult
Americans (Sept. 23, 2002) at 2-3, 6-9); Leon op. 243-47 (same). The study
revealed that 71 percent of the public believes that Members of Congress
sometimes vote the way large donors to their parties want, even when it
is not what most people in their districts want and even when it is not
what Members think is best for the country. See Kollar-Kotelly op. 181-
82; Leon op. 246. Eighty-four percent believes that “Members of
Congress will be more likely to listen to those who give money to their
political party in response to their solicitations for large donations,”
Kollar-Kotelly op. 182; Leon op. 246; and 68 percent believes big donors
block decisions that could improve their everyday lives, see Kollar-Kotelly
op. 182; Leon op. 247.
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unregulated “soft money” contributions, supposed “issue
ads,” and coordinated expenditures to circumvent
protections against corruption and the appearance of
corruption that Congress enacted over the course of almost
a century.

e In the 2000 election cycle alone, for example,
corporations, unions, and wealthy individuals
contributed almost a half billion dollars in soft
money to the national parties. See Leon op. 122;
Kollar-Kotelly op. 20. Although these unregulated
contributions were based on the fiction that they had
nothing to do with federal elections, “it was clear that
parties were using corporate and labor union soft
money donations to influence federal elections . .
and not primarily for state and local elections.” Leon
op. 138-39; see also Kollar-Kotelly op. 80-82.

e Similarly, although federal law has long barred
corporations and unions from using their general
treasury funds to influence federal elections,
corporations and unions have spent millions of dollars
of such funds over the past several years on so-called
“issue ads,” which avoid words like “vote for” or
“yote against,” but which “have not only been crafted
for the specific purpose of directly affecting federal
elections, but have been very successful in doing just
that.” Leon op. 89; see also Kollar-Kotelly op. 218-19,
398.

The Bipartisan Campaign Reform Act was Congress’s
response to this evisceration of its regulatory regime. The
opponents of BCRA assail it as an epochal change in the law.
In reality, the core provisions of the Act simply restore the
law to what it was before wholesale exploitation of loopholes
and regulatory rulings rendered impotent longstanding
safeguards against corruption and the appearance of
corruption in campaign finance. At issue in this case is
whether Congress may enact meaningful campaign finance
laws or must, instead, accept the rampant circumvention
that has made a mockery of the law in recent years.
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1. a. FECA and Buckley v. Valeo. “The history of
federal campaign finance regulation . . . is a long-standing
and recurring problem that has challenged our government
for nearly half of the life of our Republic.” Per Curiam op.
16. Since the Administration of Theodore Roosevelt,
Congress has legislated to address the problems of
corruption and the appearance of corruption in our federal
political process presented by the amassing of large war
chests to influence elections and federal officeholders.

The Tillman Act of 1907 prohibited corporations from
making contributions in connection with federal election
campaigns. Act of Jan. 26, 1907, ch. 420, 34 Stat. 864. By
1947, Congress had expanded that prohibition to include
expenditures designed to influence federal elections, and had
extended the ban on both contributions and expenditures to
labor unions as well as corporations. War Labor Disputes
Act of 1943, Pub. L. No. 89; § 9, 57 Stat. 167 (amending Sec.
313 of Federal Corrupt Practices Act); Labor Management
Relations Act of 1947, Pub. L. No. 80-101, § 304, 61 Stat. 159
(same). These restrictions on the use of general corporate or
union funds to influence federal elections were eventually
transferred to the Federal Election Campaign Act (FECA).
See Pub. L. No. 92-225, 86 Stat. 3 (codified as amended at 2
U.S.C. § 431 et seq.).

The Watergate investigations disclosed campaign
finance abuses that mobilized public and legislative opinion
in favor of further reform.” In response, Congress acted to
limit campaign contributions and expenditures; to require
expanded disclosure of campaign contributions and
expenditures; and to establish a Federal Election
Commission (FEC) to administer and to enforce the law.
Federal Election Campaign Act Amendments of 1974, Pub.
L. No. 93-443, 88 Stat. 1263.

? See, e.g., Buckley v. Valeo, 519 F.2d 821, 839-40 (D.C. Cir. 1975),
aff'd in part, rev’d in part on other grounds by Buckley v. Valeo, 424 U.S.
1 (1976); Report of the Watergate Special Prosecution Force at 71-85 (Oct.
1975).
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In Buckley v. Valeo, 424 U.S. 1 (1976), this Court
generally upheld the new law’s limits on contributions to
candidates and parties (id. at 23-38); struck down its limits
on campaign expenditures, whether by candidates
themselves or by others acting independently of candidates
(id. at 39-50); and upheld its requirements for disclosure of
contributions and expenditures by candidates, political
parties, and other political committees (id. at 60-74). In
addition, the Court upheld the Presidential Election
Campaign Fund Act, Pub. L. No. 89-909, §§ 301-305, 80 Stat.
1587 (codified as amended at 26 U.S.C. §§ 9001-9042 (2002),
which provided a public financing system for presidential
elections. Buckley, 424 U.S. at 85-109.

b. The rise of soft money. The fundamental tenet of
federal campaign finance laws, as sustained in this Court’s
decision in Buckley, has long been that the threat of actual
or apparent corruption of federal elections and officeholders
can be minimized by regulating the source and amount of
political contributions made to influence federal elections.
Over time, however, this tenet was undermined — not by
any rule of constitutional law, but by the development of the
soft money loophole. The political parties and federal
candidates took advantage of that loophole to raise and
spend massive amounts of federally unregulated
contributions to influence federal elections. Typically,
corporations, unions, and wealthy individuals would make
unregulated contributions to the national parties, often at
the behest of federal officeholders, on the pretense that
these funds would not be used to influence federal elections.
The funds would then be transferred to state party
committees, which would use the funds — along with a mix
of “hard money” (i.e., money raised according to FECA’s
regulations) — to run so-called “issue ads” about federal
candidates or to engage in other election activity that
indisputably influenced federal elections.

Shortly after this Court issued its decision in Buckley, a
state party asked the FEC whether it could spend corporate
funds on party activities that influence federal elections and
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also influence state elections. In response, the FEC advised
that federal law barred the use of any “corporate/union
treasury funds . . . to fund any portion of a registration or
get-out-the-vote drive conducted by a political party.” Adv.
Op. 1976-72 (emphasis added). Two years later, however,
and without any explanation, the FEC reversed its position.
In place of its prior determination that no corporate or union
funds could be used to finance any activities that influence
federal elections, the FEC adopted the fiction of “allocation.”
Under this fiction, funds used for a single political activity
that influenced both federal and state elections were divided
into separate state and federal components. Corporate and
union funds were placed in the state (or soft money)
component, and their expenditure on the mixed-purpose
activity was deemed, contrary to fact, not to influence the
federal election. See Adv. Op. 1978-10.

Undermining the purpose of FECA, this administrative
interpretation of the law opened the door to allow the
political parties to raise huge contributions, used for the
purpose of influencing federal elections, without complying
with federal rules limiting the size of individual
contributions and prohibiting corporate and union
contributions. As committees in both the Senate and House
of Representatives concluded after conducting “extensive
investigations” into the 1996 federal elections, “permitting
nonfederal donations to political parties eviscerated FECA’s
longstanding ability to prevent corporate and labor union
treasury funds from influencing federal elections.” Per
Curiam op. 39.

National party soft-money fundraising and spending
grew substantially in the 1980s and early 1990s, from an
estimated total of $19 million in 1980 to $45 million in 1988 to
$80 million in 1992. See Per Curiam op. 34, 36-37. By the
end of the 1992 election, a major share of “non-federal” funds
was in fact being spent for the purpose of influencing federal
elections. See Per Curiam op. 36-37.

The trend accelerated dramatically in the 1996
presidential election. Prior to that time, it had been
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assumed that, while parties could use soft money in voter
mobilization efforts, they could not substitute it for hard
money in the area of funding candidate-specific mass
communications. Starting in August of 1995, however, the
Democratic party committees raised and spent substantial
amounts of soft money on television advertisements
prominently featuring President Clinton or his expected
opponent Senator Dole, see Per Curiam op. 37, and that
discussed issues that were expected to be of significance in
the upcoming election. On the theory that these “issue ads”
were not campaign expenditures under FECA because (i)
they were run by the party (not the campaign) and (ii) they
did not use specific words “expressly advocating” the
President’s re-election, see 2 U.S.C. § 431(17), the party
funded them as it would have funded generic party
advertising — with a mixture of hard and soft money. See
Per Curiam op. 37-38 & nn.14-15. The Republican National
Committee followed suit and announced it was devoting $20
million to an “issue advocacy” campaign featuring its
presidential candidate. See id. at. 37-38; Leon op. 125;
Kollar-Kotelly op. 24.

In the 1996 election cycle, national parties spent $272
million in soft money — more than three times as much as in
1992. See Leon op. 121-22; Kollar-Kotelly op. 19-20. In the
2000 presidential election, soft money fundraising and
spending by the national parties reached $498 million — 42
percent of their total spending. See Per Curiam op. 40. To
raise a half-billion dollars, the national parties turned to
large donors: 60 percent of the soft money they raised in the
2000 cycle came from just 800 donors, including 435
corporations, unions, and other organizations and 365
individuals, each contributing at least $120,000. See
Henderson op. 139-40; Leon op. 122-23.

Finally, the soft money loophole operated to turn state
and local parties into outposts of the national parties in the
race to use federally unregulated funds in ever-growing
amounts to influence federal elections. Because the FEC
adopted allocation rules that permitted state and local
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parties to spend a greater percentage of soft money on
mixed-purpose activities than their national party
counterparts,’ the parties quickly learned to raise both hard
and soft money at the national level, and then transfer it to
state parties to fund activities that influenced federal
elections. See Per Curiam op. 38-39; Leon op. 174-76; Kollar-
Kotelly op. 49-52. This maneuver permitted them to better
leverage their soft money expenditures by requiring a
smaller hard money share of the mix. See Per Curiam op. 36,
38-39. As a result, in 1992, almost $15 million was
transferred to state parties — principally in states that were
battlegrounds in the federal presidential election. Id. at 37.
In 1996, the national parties transferred $115 million in soft
money to their state committees, which accounted for two-
thirds of state party soft money expenditures. See Leon op.
121-22; Kollar-Kotelly op. 19-20. By the 2000 election, this
amount more than doubled, with the national parties
transferring $280 million in soft money — over half of the
soft money raised by the national parties — to take
advantage of the more favorable allocation rules at the state
level. See Leon op. 122-23; Kollar-Kotelly op. 20-22.

*Before BCRA went into effect, allocation rules required that
national parties (other than the House or Senate campaign committees)
use 60 percent hard money (65 percent hard money during a presidential
election year) for “issue ads.” See 11 C.F.R. § 106.5(b) (2002) (superseded
by BCRA § 101(a), effective Nov. 6, 2002 (see 67 Fed. Reg. 49064, 49112-
16)). The House and Senate campaign committees were required to use a
minimum of 65 percent hard money for generic voter drives and
administrative expenses (including “issue ads”). See 11 CF.R. §
106.5(c)(2) (2002), superseded by BCRA § 101(a) (see 11 C.F.R. 300.10)
(2002)). By contrast, the hard money percentage required for state party
committees for expenditures on generic voter drives and administrative
expenses (including “issue ads”) was based on the ratio of federal
candidates to state candidates on the ballot and was therefore typically
much lower than 60 percent under the allocation rules. Many state parties
could, in some elections, spend almost two-thirds soft money. See 11
CF.R. § 106.5(d)(1) (2002) (superseded by BCRA § 101(b)); see also
Federal Election Commission, Campaign Guide for Political Party
Committees 48 (Aug. 1996).
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c. The Rise of Sham “Issue Advocacy.” Beginning in
the 1996 election cycle, corporations, labor unions, and other
non-party interest groups also disecovered how to circumvent
FECA'’s source limitations and disclosure requirements by
running millions of dollars’ worth of candidate-specific “issue
ads.” These advertisements were targeted at key federal
elections and were clearly intended to support or oppose
specific federal candidates, in open derogation of the law’s
intent. Nevertheless, so long as the advertisements omitted
specific words of “express advocacy” such as “vote for” or
“vote against,” amounts spent to produce and air them were
deemed to fall outside FECA’s statutory definition of
“independent expenditures.” See Leon op. 263-64, 322-23;
Kollar-Kotelly op. 296-300, 339, 386-408; Per Curiam op. 41-
42.

The result was the wholesale collapse of two key aspects
of campaign finance law. First, corporations and unions used
the advertisements to deploy their general treasury funds
(as opposed to “PAC” funds raised from voluntary,
individual contributions made to separate segregated funds
specifically for political use) to participate directly in federal
candidate elections — something otherwise prohibited since
the 1940s. Second, groups and individuals collected and
spent unlimited amounts for federal campaign activity,
without public disclosure of the source, nature, or amount of
those expenditures. See Per Curiam op. 41-42; Kollar-
Kotelly op. 217-19, 389-92; Leon op. 263-64.

As the court below found, “the factual record
unequivocally establishes that” advertisements of this sort
“have not only been crafted for the specific purpose of
directly affecting federal elections, but have been very
successful in doing just that.” Leon op. 89; see also Kollar-
Kotelly op. 395-98. Groups that wanted to influence federal
elections, without complying with FECA’s source
restrictions and disclosure requirements, discovered that
the statutory “express advocacy” test was, in the memorable
phrase of one NRA official, a “wall . . . built of the same
sturdy material as the emperor’s clothing. Everyone sees it.
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No one believes it.” Kollar-Kotelly 234 (citation omitted);
Leon op. 261 (citation omitted).

d. Coordinated Expenditures. The soft money and
sham “issue ad” evasions were further exacerbated by a
breakdown in the regulation of “coordinated expenditures.”
Although this Court, Congress, and the FEC had long
recognized the importance of vigorously policing “attempts
to circumvent [FECA] through prearranged or coordinated
expenditures amounting to disguised contributions,”
Buckley, 424 U.S. at 47, a divided FEC in late 2000
promulgated new regulations that redefined “coordination”
much more narrowly in the context of “general public
political communications.” These rules were extensively
criticized as “render[ing] the coordination standard — and
thus, the contribution limits — meaningless.”” In addition,
the political parties were able to take advantage of a special
privilege under FECA to make large coordinated
expenditures with their nominees, while making purportedly
“independent” expenditures on behalf of those same
nominees during the same campaign.’

2. BCRA. Congress responded to these wholesale
evasions of the Nation’s campaign finance laws by enacting
BCRA. We will not duplicate here the Solicitor General’s
full description of the relevant provisions of the Act. See
Gov’t J.S. 7-16. We set out only a brief summary of the

* See 65 Fed. Reg. 76138 (Dec. 6, 2000); see also 66 Fed. Reg. 23537
(May 9, 2001) (final rule and effective date); 11 C.F.R. § 100.23 (repealed
by BCRA § 214(b)).

® Statement of Reasons of Commissioner Thomas and Chairman
McDonald in In re The Coalition, et al., MUR 4624, at 8 (FEC Sept. 7,
2001); see also id. at 12; Statement of Reasons of Commissioners Thomas
and McDonald in In re Republicans for Clean Air, MUR 4982, at 9-10
(FEC Apr. 23, 2002) (detailing various ways in which “{tThe Commission’s
new test for coordination weakens important provisions of [FECA]”).

®148 Cong. Rec. 82144 (daily ed. Mar. 20, 2002) (statement of Sen.
McCain) (discussing problem of “one arm of the party . . . coordinating
with a candidate while another arm of the same party purports to operate
1ndependently of such candidate” (emphasis added)).



