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NRA’s Motion Before the Court
On May 12, 2003, the National Rifle Association (NRA) filed
in this Court its Emergency Application to Stay the Judgment of
the United States District Court for the District of Columbia
Pending Review.

Background on Consolidated Cases and Petitioners

The NRA v. FEC case was consolidated bel ow with a nunber of
cases, including McConnell v. FEC, No. 02-94 (02-0582 in the
district court), for which a Motion for Leave to File Typewritten
Jurisdictional Statement and appended Jurisdictional Statement
were filed in this Court on May 2, 2003, and assigned No. 02-
A951.

Plaintiffs represented by the Janmes Mdi son Center for Free
Speech (JMC) — Club for Gowh, Inc., Indiana Famly Institute,
Inc., National Right to Life Commttee, Inc., National R ght to
Li fe Educational Trust Fund (hereinafter “JMC Parties”)— filed a
notion for an injunction pending appeal in the trial court and
opposed several notions for a stay pendi ng appeal (none of these
have been ruled on), including that of the NRA

These JMC Parties file the present opposition to the NRA' s
stay application to protect their interests, which are quite
simlar to the NRA's interests, but the JMC Parties argue herein
that (1) there are several options to resolve the problemthe NRA
identifies and (2) there are better solutions than the one the

NRA advocat es.



Argument

The Bi parti san Canpai gn Act of 2002 (BCRA) prohibits
corporations fromengaging in an “el ecti oneeri ng comruni cation.”
The National R fle Association has noved to stay the district
court’s judgnent with respect to the primary definition of

“el ectioneering communi cation,” Bipartisan Canpai gn Act of 2002
(BCRA), 8 201(f)(3)(A) (i), so that it goes back into effect,

t her eby suspendi ng the backup definition as truncated by the
district court. BCRA, 8§ 201(f)(3)(A)(ii).

The NRA nmakes conpel ling argunents as to why the truncated
backup definition of “electioneering communication” is
unconstitutional and should be enjoined. And the JMC Parties
understand the burden the NRA faces because sone of themare in
the sane situation of needing to engage in issue advocacy but
being chilled by the district court’s manufactured definition of
“el ectioneering conmuni cation” that is well described by the NRA
They understand the NRA's belief that it is faced with a Hobson's
choi ce, which conpels the NRA to want the primary definition of
“el ectioneering conmmuni cation” in place to buy tinme for activity
they wish to do right now.

However, the JMC Parties oppose a stay of the district
court’s injunction against the primary “el ectioneering
comuni cation” definition because such a stay would al so pose
i rreparable harm The JMC Parties have instead noved bel ow for an
i njunction pendi ng appeal preventing enforcenent of the truncated

backup definition of “electioneering comunication” (which notion



they do not presently bring before this Court). The AFL-CI O al so
filed a notion for a stay pendi ng appeal, supporting the JMC
Parties’ position in asking the district court to enjoin pending
appeal its truncated backup definition of “electioneering
conmuni cation.”

Plaintiff National Right to Life Conmttee, Inc. (NRLC) is
in the mdst of a congressional |egislative battles to ban human
cloning, to pass the Unborn Victins of Violence Act, and to
pursue other legislative interests.! As part of these canpaigns,
NRLC pl ans to run broadcast advertisenents in the congressiona
di stricts of key nenbers of Congress, nam ng the nenbers of
congress, many or all of whom are candi dates (i.e., have
transacted $5,000 in “contributions” or “expenditures”), and
coul d be viewed as attacking/ opposing their positions on these
| egi sl ative issues. The ads will be paid for with genera
corporate funds and will be simlar to the AFL-Cl O adverti senent,
“No Two Way,” that Judge Leon bel ow found “not neutral” because
“it attacks [the candidate s] position on the federal budget.”
Leon Memorandum Opinion at 92. Consequently, they will be
“el ectioneering communi cations.” Therefore, NRLC will not
broadcast these commrunications unless it obtains the protection
of the requested injunction pending appeal .

Absent the requested protection, NRLC will suffer
irreparable harm Elrod v. Burns, 427 U.S. 347, 373 (1976) (“The

1 See, e.g.,

<http://ww. capwi z. com nrlc/issues/alert/?alerti d=1366326& ype=CO
> (NRLC |l egislative action page urging contacts with | egislators)
(visited May 7, 2003).



| oss of First Amendnent freedons, for even m ninmal periods of
time, unquestionably constitutes irreparable injury.”); Virginia
v. American Bookseller’s Ass’n Inc., 484 U.S. 383, 393 (1988)
(sel f-censorship “[i]s a harmthat can be realized even w thout
actual prosecution”); Elam Construction, Inc. v. Regional
Transportation District, 129 F.3d 1343, 1347 (10th G r. 1997)
(“chilling effect” on “First Amendnent rights” “constitutes

I rreparabl e harni).

If the relief requested belowis not granted, NRLC w ||
likely forever lose its opportunity to pronote its position on
these legislative interests through such broadcast
advertisements, even if this Court should issue an opinion by
early in 2004. By that tinme, Congress may well|l have voted on
these | egislative issues renoving forever NRLC s opportunity to
i nfl uence that vote.

Simlarly, Cub for Gowh, Inc. (CFG has been running
broadcast advertisenents in support of President Bush’'s proposed
tax cut. An advertisenent that has been running in Chio as
recently as May 7, 2003, depicts Ohio Senator George Voinovich
and has the follow ng text:

Presi dent Kennedy cut incone taxes and the econony

soar ed.

Presi dent Reagan cut taxes nore, and created fifteen mllion

new j obs.

Presi dent Bush knows tax cuts create jobs, and that hel ps

bal ance the budget.

But senat or CGeorge Voi novich opposes the president.

Ohi o has | ost thousands of jobs, and president Bush has a
pl an to hel p.



Tel | George Voinovich to support the Kennedy, Reagan, Bush
tax policy that will bring jobs back to Onio.?

Senator Voinovich is presently a candidate for federal office.?
Wil e CFG believes that their advertisenent is “neutral” and
lawful, it depicts a federal candidate and coul d be considered,
by soneone, as not “neutral” under Judge Leon's criterion for
“el ectioneering comruni cation,” for the reasons just discussed
supra, and so coul d be considered as “attacking or pronoting” a
candi dat e under the vague definition.

CFG plans to continue running these advertisenents but fears
that it will have to defend agai nst unwarranted conpl aints and
FEC i nvestigati ons against it under the truncated backup
definition of “electioneering comruni cation.” Absent the relief
presently requested below, CFGis presently at risk but chooses
to continue so as not to forever lose this opportunity to affect
the public policy debate on these matters.

While the JMC Parties’ request below for an injunction
pendi ng appeal of the truncated backup definition of
“el ectioneering comuni cation,” resolving the harmpresently felt
by NRA and sim | ar advocacy corporations, the NRA s present

request would |eave in place the primary definition of

2See
<http://clubforgrowth.org/adverti si ng/ presidents-ohio-script.php>
(visited May 7, 2003) (containing text of advertisenent and
permtting viewng of the video clip).

$See <http://herndonl. sdrdc. conl cgi - bi n-canconsrs/> and
<htt p:// herndonl. sdrdc. com cgi - bi n/ f eci ng/ ?7C00309419> (visited
May 7, 2003) (FEC websites show ng recent contributions received
by Sen. Voi novi ch).



“el ectioneering comuni cation,” which the district court has
al ready held to be unconstitutional.

The NRA believes this is hel pful because that provision
woul d have no effect until Decenber of this year (30 days before
the primary seasons begin). But even assuming this Court hears
oral argunment on this case at the beginning of its termin early
Cctober, that would | eave only two nonths before the 30-day gag
period of the primary definition would be activated by the
begi nning of a series of primaries in early 2004. The district
court took five nonths after oral argunents to decide the present
case and draft the opinions. It is unreasonable to expect this
Court to do so in two nonths.

And the Court’s attention is drawn to the fact that there
is a federal runoff election tentatively set for June 7, 2003, in
Texas, which nmeans that the 60-day gag period would i medi ately
be in effect if the unconstitutional primary definition of
“el ectioneering communi cation” is resuscitated. See The Green
Papers: Texas 2003 Off Year Election,
<http://thegreenpapers. coml Q3/ TX. phtm > (visited May 8, 2003).

Mor eover, issue advocacy groups such as the JMC Parties need
planning tinme. A decision fromthis Court in Decenber, if it were
possi ble, would not allow the JMC Parties tinme to rmake plans for
their issue advocacy during the critical primary period. And if
politicians know that they will be protected fromcriticism by
i ssue advocacy groups during the rolling primary periods, they
coul d schedul e votes on crucial legislation to the di sadvant age

of JMC Parties, since this could shield vul nerabl e i ncunbents
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fromcriticismduring the 30-day gag periods. |ssue advocacy
groups need tine to plan alternative avenues of bringing pressure
to bear on such politicians during the |egislatively intense
period of the prinaries.

This Court could respond to the NRA's present application in
several ways. First, the Court could deny the application. That
woul d protect the JMC Parties from being harmed by the primry
definition of “electioneering conmunication.”

Second, the Court could withhold a decision on the
application until the district court rules on all stay and
i njunction pendi ng appeal notions, which may obviate the need for
this Court to rule, although the JMC Parties are synpathetic to
the NRA's need for a pronpt resolution of its harm

Third, the Court could grant the NRA's notion for the
l[imted time until the district court responds to the pending
stay and injunction pendi ng appeal notions, which would give the
NRA protection now and not ultimately harmthe JMC Plaintiffs’
interests.

Fourth, the Court could issue the requested stay pending
appeal, but limt its effect to the NRA for now, which would
provide the NRA its relief and not inpose the inpending harm of
the primary definition of “el ectioneering comruni cation” on
ot hers.

The JMC Parties urge the Court to choose one of these

options over granting the NRA's stay application.



CONCLUSION

For the reasons stated, the JMC Parties urge the Court not
to grant the NRA application, but to choose one of the
alternatives noted just previously in text.

Respectful ly subm tted,

/s/ James Bopp, Jr.
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