No. 02-1674

_ IN THE
Supreme Court of the United States

OCTOBER TERM, 2002

MitcH MCCONNELL et al.,
Appellants,
V.
FEDERAL ELECTION COMMISSION et al.,
Appellees.

On Appeal From The United States
District Court For The District of Columbia

REPLY BRIEF
IN SUPPORT OF JURISDICTIONAL STATEMENT

FLOYD ABRAMS KENNETH W. STARR
SUSAN BUCKLEY Counsel of Record
BRIAN MARKLEY EDWARD W. WARREN
CAHILL GORDON & KANNON K. SHANMUGAM
REINDEL LLP KIRKLAND & ELLIS
80 Pine Street 655 Fifteenth Street, N.W.
New York, NY 10005 Washington, DC 20005

- (212) 701-3000 (202) 879-5000

(additional counsel on signature block)

May 29, 2003




TABLE OF CONTENTS

Page
TABLE OF AUTHORITIES.........ccoocviieriirereeeeererevere v il
INTRODUCTION .......cootiiriiririieerrenteiesieneete e e e ssesrenees 1
ARGUMENT ..ottt rtese st 2
CONCLUSION .....ootiiiniierirrenteteresteesteneeisesesseseereesesseseenens 6



il

TABLE OF AUTHORITIES
Page

CASES
Abbott Labs. v. Gardner,

387 ULS. 136 (1967) c.ccoeivvirirereeeeneese vt 5
Colorado Republican Fed. Campaign Comm. v. FEC,

SI8 U.S. 604 (1996)....cccerieiirieiirieecririee e 5
FECv. Christian Coalition,

52 F. Supp. 2d 45 (D.D.C. 1999) ....occvvreerieirerecrerne, 4
Thomas v. Collins,

323 ULS. 516 (1945) c.ccoiiiiniiiieee et 3
United States v. Locke,

471 U.S. 84 (1985) ..cviiiiriiirreieveneneneneseeee e e 3
STATUTES
Bipartisan Campaign Reform Act of 2002,

Pub. L. No. 107-155, 116 Stat. 81......cccovevveervennenne. passim
11 C.FR. §109.10 oot 2
68 Fed. Reg. 421 (2003) ...cccevvverierreeiieieereeeeece e 2

S.CL R T8Ot 1



INTRODUCTION

Consistent with the congressional mandate that the appeals in
the campaign finance litigation be “advance[d] on the docket
and expedite[d] to the greatest possible extent,” BCRA
§ 403(a)(4), appellants filed their jurisdictional statement within
hours of the decision below. Appellants did so because they
believed that this Court should note probable jurisdiction on all
of the questions presented in an expedited manner, thereby
leaving the Court as much time as possible to consider the case
on the merits. The Executive Branch appellees share this view,
having urged this Court to note probable jurisdiction on all of
the questions presented “[iJn order to facilitate expeditious
resolution of this case in accordance with the statutory
mandate,” Executive Branch Resp. 7, and having further
proposed that this Court note probable jurisdiction on an
expedited basis, see Mot. of Executive Branch Defendants for
Expedited Briefing Schedule 2.

The Intervenor appellees, however, have taken a dramatically
different approach. While agreeing on the one hand that this
Court should note probable jurisdiction within a matter of days,
see id. at 1, they suggest on the other, in a voluminous and at
times belligerent filing, that this Court should “summarily
dispose of appellants’ challenges” to certain statutory
provisions, Intervenors Resp. 13. Leaving aside the curious fact
that the intervenors repeatedly stop short of asking this Court to
affirm the district court’s decision as to those provisions —
which is the appropriate course where a party believes that this
Court should not set issues in an appeal for briefing and oral
argument, see S. Ct. R. 18.6 — intervenors’ attempt to put
points on the board is both imprudent and unwise. Intervenors’
arguments regarding the justiciability of appellants’ challenges
to certain provisions of BCRA go directly to the merits of the
district court’s rulings on those provisions — rulings on which
the three members of the district court did not even agree.
Those justiciability rulings themselves present substantial






