U.S. Department of Justice

Office of the Solicitor General

Washington, D.C. 20530

June 10, 2003

Honorable WIlliam K. Suter, Cerk
Suprene Court of the United States
Washi ngton, D.C. 20543

Re: Mtch McConnell, Senator, et al.v. Federal Election
Commi ssion, et al. Nos. 02-1674, et al.

Dear M. Suter:

These cases arise out of constitutional challenges to the
Bi parti san Canpai gn Reform Act of 2002 (BCRA), Pub. L. Nol07-155,
116 Stat. 81. On June 5, 2003, this Court issued an order noting
probabl e jurisdictionin these cases and consolidating thecases for
briefing and argunent. On that sanme day, the Merits Case Oerk
di stributed a nmenorandum to counsel regarding page limts for the
briefs in the consolidated cases. That nenorandum requested that
counsel for the various parties file a “coordinated briefing
proposal ” that woul d suggest appropriate page limts for individual
briefs and would identify issues on which two or nore parties can

present a comon position. Inresponse to the Merits Case Clerk’s
menor andum plaintiffshave fil ed ei ght separate proposal s regardi ng
the briefing of the various plaintiffs’ clains. In the aggregate,

plaintiffs have requested|eaveto file eight separate opening briefs
totaling 475 pages, and eight separate reply briefs totaling 200
pages.

The brief for the Executive Branch def endants (appell antsin No.
02-1676) wi |l address each of the constitutional challenges raised
by the plaintiffs. In light of the nunber and variety of statutory
provi sions that are at issue in these cases, and the | arge nunber of
briefs to which the Executive Branch parties will be required to
respond, adequate presentation of the Executive Branch parties’
defense of the statutewill require a significant increase over the
50-page Iimt established by Rule 33.1 of the Rulesof this Court.
The Executive Branch parties thereforerequest |leave tofile a brief
not to exceed 140 pages. |Intervenor-defendants Senator John MCai n,
et al. (appellants in No. 02-1702), are requesting leave to file a
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brief of the sane | ength, and we support that request. | f those
requests are granted, the conbi ned pages al |l owed for t he def endants’
briefs (280 pages) will still be less than half the nunber of the

conmbi ned pages requested for the opening and reply briefs of the
plaintiffs (675 pages).

The Executive Branch parti es have conferredwi th the i ntervenor-
def endant s regardi ng appropriate brief Iengths in these cases, and
we will attenpt to avoidunnecessary duplication between our brief
and that of the intervenors. W do not consider it feasible,
however, to file a joint brief with those parties. The Executive
Branch def endants are charged by statutewith the duty to enforce and
adm ni ster BCRA. The i ntervenor-defendants, by contrast, are
i ndi vi dual Menbers of Congress who do not (and, in Ilight of
constitutional separation-of-powers principles, could not) share
responsibility for enforcement of the statute. The intervenors
perspective on the constitutional questions presented here is an
important one, and their interest in suits such as these is
specificallyrecognizedin BCRAitself. See BCRA § 403(b), 116 Stat.
114 (granting Menbers of Congress a right to intervene in anysuit
in which the constitutionality of the Act is challenged). Their
perspectiveis not, however, the sane as that of the Executive Branch
parties, and it would accordingly be inappropriate for the two sets
of defendants to file a joint brief in this case.

Si ncerely,

Theodore B. d son
Solicitor General

cc: see attached service |ist



