IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Senator Mitch McConnell, et al.,
Case No. 02-0582 (CKK, KLH, RJL)

Plaintiffs,
V. All consolidated cases.
Federal Election Commission, et. al,,

Defendants.

N N N N N N N N N N

Brief in Support of Madison Center Plaintiffs’
Motion to Alter or Amend the Judgment

Plaintiffs National Right to Life Committee, Inc., National Right to Life Educational
Trust Fund, National Right to Life Political Action Committee, Libertarian National Committee,
Inc., Club for Growth, Inc., Indiana Family Institute, Inc., U.S. Representative Mike Pence,
Alabama Attorney General William H. Pryor, Barret Austin O’Brock, and Trevor M.
Southerland (“Plaintiffs”) have moved this Court to alter or amend its Final Judgment of May 1,
2003 (“Final Judgment”), because it only “ORDERED that the Defendants and their agents are
permanently enjoined from enforcing, executing or otherwise applying those sections of BCRA
found unconstitutional by this three-judge District Court.” Final Judgment at 6 (emphasis in
original).

The Plaintiffs contend that this Order does not provide them with adequate relief because
the Court’s Order does not extend beyond the named Plaintiffs to include all those similarly

situated to the Plaintiffs and because it could be interpreted as not effecting activities conducted
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outside the District of Columbia. Organizational Plaintiffs’ state affiliates and other similar

affiliated advocacy organizations are fully subject to the BCRA because they were not party to

this action. Moreover, the Defendant Federal Election Commission (“FEC”) have regarded
similar injunctions to be effective only within the jurisdiction of the court issuing the decision.

As a consequence, the Plaintiffs remain threatened by the FEC if they conduct otherwise

enjoined activities outside the District of Columbia.

Thus, the Plaintiffs request this Court to alter or amend its Final Judgment of May 1,
2003, to order that the Defendants and their agents are permanently enjoined from enforcing,
executing, or otherwise applying those sections of BCRA found unconstitutional by this three-
judge District Court anywhere in the United States against any Plaintiff or similarly situated
person or entity.

I. Amendment of this Court’s Final Judgment to Extend Injunctive Protection to
Similarly Situated Persons and Entities Is Just and Necessary Under the
Circumstances of this Case.

This Court’s Final Judgment did not explicitly state against whom the Defendants were
enjoined to enforce the offending provisions of the BCRA, but provided only that “Defendants
and their agents are permanently enjoined from enforcing, executing, or otherwise applying
those sections of the BCRA found unconstitutional by this three-judge District Court.”
Nevertheless, under Fed. R. Civ. P. 65(d), a court’s order ordinarily “is binding only on the
parties to the action. . ..” Following this Rule, the Court’s injunction forbids the Defendants
from applying the unconstitutional provisions of the BCRA against only particular Plaintiffs to
this action. The FEC may enforce the entire BCRA against other, similarly situated persons and

entities that are not parties to this litigation.



Organizational Plaintiffs, such as National Right to Life Committee and the Libertarian
National Committee, are associated with separate, affiliated organizations throughout the United
States that also conduct activities contrary to unconstitutional provisions of the BCRA. Unless
this Court’s injunction is extended to encompass such other similarly situated entities and
persons, each of these local affiliates will thus also be required to bring separate suit in the
District Court for the District of Columbia before a three-judge panel in order to seek the same
protection secured by the Plaintiffs here. Numerous similar suits by other non-parties' would
likewise be necessary unless this Court’s Final Judgment is amended to also explicitly enjoin
enforcement of the unconstitutional provisions of the BCRA by the Defendants against any
person or entity similarly situated to the Plaintiffs.

Such an amendment is justified both by the particular nature of the BCRA and in the
interests of judicial economy. The sweeping scope of the BCRA justifies such a sweeping
injunction. Congress implicitly sanctioned injunctive relief on behalf of those similarly situated
to the Plaintiffs by enacting a statute that touches on virtually every aspect of electioneering and
campaign finance for every federal candidate and party or entity that seeks to support such a
candidate. And, in providing for the particular standards for judicial review of section 403 of the
BCRA, Congress could not reasonably have sought to compel every potentially complaining
party in the United States to follow the path of the Plaintiffs toward this Court in the District of
Columbia in order to seek the same relief that the Court has already provided to the Plaintiffs.

This would obviously create a considerable hardship on the multitude of potential

plaintiffs throughout the United States deprived of access to their local federal courts by BCRA

'An minor person in America that wants to contribute to a federal candidate or political
party would also have to file their own suit.
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and forced to journey to the District of Columbia to seek relief. Moreover, it would transform

this Court into a nationwide arbitrator of local disputes with the BCRA, burdening the Court

with numerous suits by non-parties to this case against aspects of the BCRA that the Court has
already held unconstitutional as applied to the particular Plaintiffs of this case. Considerations
of judicial economy and administration thus strongly militate in favor of amending this Court’s

Final Judgment to extend to parties and entities similarly situated to the Plaintiffs.”

I1. Amending this Court’s Final Judgment Is Necessary Because the FEC Has Taken
the Position That It is Not Bound by a Judgment Outside the Jurisdiction of the
Deciding Court.

It is the policy of Defendant FEC and the position that they have adopted in other similar
cases, that the FEC rules and regulations that have been struck down will nevertheless be
enforced by the FEC in other junisdictions.’ See Virginia Society for Human Life v. Federal
Election Commission, 263 F.3d 379, 382 (4th Cir. 2001) (“VSHL”); Right to Life of Dutchess

County, Inc. v. Federal Election Commission, 6 F. Supp. 2d. 248, 252-53 ( S.D. N.Y. 1998).

Consistent with this policy, the Final Judgment of this Court would be binding on the FEC only

*Congress has provided that the “Supreme Court and all courts established by Act of
Congress may issue all writs necessary or appropriate in aid of their respective jurisdictions and
agreeable to the usages and principles of law.” 28 U.S.C. § 1651 (a). The power to issue
injunctions is within the authority to issue writs provided by this statute. See, e.g., Brown v.
Gilmore, 533 U.S. 1301, 1303 (2001) (per Chief Justice Rehnquist, as Circuit Judge). Plainly,
therefore, this Court has authority to grant the Amendment to its Final Judgment requested by
the Plaintiffs here. Amending this Court’s Final Judgment in favor of similarly situated non-
parties is also clearly contemplated by Fed. R. Civ. P. 71, which provides that “[w]hen an order
is made in favor of a person who is not a party to the action, that person may enforce obedience
to the order by the same process as if a party. ...”

*Similarly, the “FEC has in the past prosecuted groups in the judicial districts where they
distributed advertising materials, as opposed to the states where they are chartered or
headquartered.” Virginia Society for Human Life v. Federal Election Commission, 263 F.3d
379, 389 (4th Cir. 2001) (citing FEC v. Pub. Citizen, Inc., 64 F. Supp. 2d 1327 (N.D. Ga. 1999);
FEC v. Nat’l Conservative Political Action Comm., 647 F. Supp. 987 (S.D. N.Y. 1986)).
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in the District of Columbia, leaving the FEC free to enforce the enjoined provisions of BCRA in
jurisdictions other than the District of Columbia. The VSHL court in effect sustained the FEC’s
policy, reversing a district court decision granting a nationwide injunction against the FEC
regulation at issue in that case. 263 F.3d at 392-93.

The Plaintiffs believe that the FEC policy and the VSHL holding are in error. Under 5
U.S.C. § 706(2)(A), an agency action can be entirely set aside if it is “not in accord with the
law,” including in particular when an agency action is found “contrary to constitutional right.” 5
U.S.C. § 706 (2)(B). This plainly justifies injunctive relief beyond the scope of any particular
jurisdiction, especially when First Amendment rights are at issue and the “very existence [of a
statute] may cause others not before the court to refrain from constitutionally protected speech or
expression.” Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973).

Nevertheless, in view of FEC policy, the present state of the law, and the present silence
of this Court in its Final Judgment on the geographical scope of its injunction, the Plaintiffs have
every reason to believe that the FEC will, consistent with its policy, enforce the provisions of the
BCRA enjoined by this Court in other jurisdictions. This threatens and severely chills Plaintiffs’
conduct in jurisdictions other than the District of Columbia.. For example, organizational
Plaintiffs — such as National Right to Life Committee, Inc., National Right to Life Educational
Trust Fund, and Club for Growth, Inc. — have in the past, are now, and intend in the future to run
broadcast advertizing in other jurisdictions. Yet they justifiably fear that the FEC will take
action against them for violating otherwise enjoined provisions BCRA outside the District of
Columbia.

Therefore, notwithstanding any usual rule against providing injunctive relief beyond a
federal court’s jurisdiction, of such general rule exists, the Plaintiffs argue that the circumstances
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of this case warrant a nationwide injunction. The BCRA is obviously intended to apply
nationwide. It is an Act of Congress, and section 403 of the BCRA provides special rules for
judicial review for actions brought on constitutional grounds, intervention by Members of
Congress, and challenges brought by Members of Congress brought prior to December 31, 2006.

In particular, section 403(1) of the BCRA provides that suit for declaratory and
injunctive relief may only be brought in the United States District Court for the District of
Columbia. Thus, if a rule limiting the scope of injunctive relief to the jurisdiction of the federal
court providing the relief applied, neither the Plaintiffs nor any other Plaintiff in this case could
seek effective relief in any other jurisdiction — yet the FEC could freely enforce the provisions of
the BCRA that this Court held unconstitutional in other jurisdictions. This is fundamentally
unfair: It cannot be the intent of Congress to provide for piecemeal enforcement of BCRA,
requiring plaintiffs to seek injunctive relief anew for every other jurisdiction in which they
choose to engage in activities prohibited by the BCRA — yet forbidding this Court from granting
plaintiffs effective relief that extends beyond the boundaries of the District of Columbia.*

Such a scenario can only certainly be avoided by amending this Court’s Final Judgment
to explicitly enjoin the Defendants from enforcing the offending provisions anywhere in the

United States. While “injunctive relief should be no more burdensome to the defendant than

*The policy bases for a federal inter-jurisdictional non-enforcement policy do not exist
here. Limitations on the jurisdictional scope of the federal court decisions are ordinarily favored
because a contrary policy would “substantially thwart the development of important questions of
law by freezing the first final decision rendered on a particular legal issue” and would also
deprive the Supreme Court of the benefit of decisions from several courts of appeals. United
States v. Mendoza, 464 U.S. 154, 160 (1984). In this case, however, because no constitutional
case may be filed against BCRA in any federal jurisdiction other than the District of Columbia,
there can be no potentially valuable development of law in other jurisdictions, nor can there be a
variety of decisions in lower courts that might benefit the Supreme Court on final review.
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necessary to provide complete relief to the plaintiffs,” Califano v. Yamasaki, 442 U.S. 682, 702
(1979), an explicit nationwide injunction against the unconstitutional provisions of the BCRA is,
in fact, “necessary” under the circumstances of this case to provide the Plaintiffs with complete
relief.
Conclusion

On the basis of the foregoing, the Plaintiffs thus request this Court to grant its Motion to
Alter or Amend its Final Judgment by ordering that the Defendants be enjoined from enforcing
any unconstitutional provision of the BCRA against the Plaintiffs or any similarly situated
person or entity anywhere in the United States.

Respectfully submitted,

James Bopp, Jr.

Richard E. Coleson

Thomas J. Marzen

Borp, COLESON & BOSTROM
1 South Sixth Street

Terre Haute, IN 47807
(812) 232-2434

Attorneys for Plaintiffs

Alan P. Dye (Bar No. 213319)
Heidi K. Abegg (Bar No. 463935)
WEBSTER, CHAMBERLAIN & BEAN
1747 Pennsylvania Ave., N.W.
Suite 1000

Washington, D.C. 20006
(202)785-9500

Attorneys for Plaintiffs



Certificate of Service

This is to certify that on May 8, 2003, I caused a copy of the foregoing to be served by
facsimile and first-class mail upon the following persons:

Kenneth W. Starr

Kirkland & Ellis

655 15th Street, N.W.

Suite 1200

Washington, D.C. 20005
(202) 879-5130 (Telephone)
(202) 879-5200 (Fax)

Valle Simms Dutcher

Southeastern Legal Foundation, Inc.
3340 Peachtree Road, N.E.

Suite 3515

Atlanta, Georgia 30326

(404) 365-8500 (Telephone)

(404) 365-0017 (Fax) [no fax by request]

Mark J. Lopez

American Civil Liberties Union

125 Broad Street

New York, New York 10004

(212) 549-2608 (Telephone)

(212) 549-2651 (Fax) [no fax by request]

G. Hunter Bates

1215 Cliffwood Drive

Goshen, Kentucky 40026

(502) 216-9265 (Telephone)

(502) 473-8338 (Fax) [no fax by request]

Charles J. Cooper
Cooper & Kirk, PLLC
1500 K Street, N.W.
Suite 200

Washington, D.C. 20005

(202) 220-9660 (Telephone)
(202) 220-9601 (Fax)



James Matthew Henderson Sr.

The American Center for Law and Justice
205 Third Street, S.E.

Washington, D.C. 20003

(202) 546-8890 (Telephone)

(703) 837-8510(Fax)

Jan Witold Baran

Wiley, Rein & Fielding LLP

1776 K Strect, N.W.

Washington, D.C. 20006

(202) 719-7330 (Telephone)

(202) 719-7049 (Fax) [no fax by request]

Floyd Abrams

Cahill, Gordon & Reindel

80 Pine Street, Room 1914

New York, New York 10005-1702
(212) 701-3621 (Telephone)

(212) 269-5420 (Fax)

Laurence E. Gold

AFL-CIO

815 Sixteenth Street, N.W.

Washington, D.C. 20006

(202) 637-5130 (Telephone)

(202) 637-5323 (Fax) [no fax by request]

William J. Olson

William J. Olson, P.C.

8180 Greensboro Drive

Suite 1070

McLean, VA 22102-3860

(703) 356-5070 (Telephone)

(703) 356-5085 (Fax) [no fax by request]

Bobby R. Burchfield

Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

(202) 662-5350 (Telephone)

(202) 778-5350 (Fax) [no fax by request]

Thomas W. Kirby
Wiley, Rein & Fielding

1776 K Street, N.W.

Washington, D.C. 20006

(202) 719-7062 (Telephone)

(202) 719-7049 (Fax) [no fax by request]

Joseph E. Sandler

Sandler, Reiff & Young, P.C.

50 E Street, S.E.

Suite 300

Washington, D.C. 20003

(202) 479-1111 (Telephone)

(202) 479-1115 (Fax) [no fax by request]

John C. Bonifaz

National Voting Rights Institute

One Bromfield Street

Third Floor

Boston, MA 02108

(617) 368-9100, x10 (Telephone)

(617) 368-9101 (Fax) [no fax by request]

Frederick A. O. Schwartz, Jr.

Brennan Center for Justice

12th Floor

161 Avenue of the Americas

New York, NY 10013

212-998-6730 (Telephone)
212-998-4341 (Fax) [no fax by request]



Sherri L. Wyatt

Sherri L. Wyatt, PLLC

International Square Building

1825 I Street, N.W.

Suite 400

Washington, D.C. 20006

(202) 529-9450 (Telephone)

(202) 429-9574 (Fax) [no fax by request]

Stephen E. Hershkowitz
Assistant General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20436
(202) 694-1650 (Telephone)
(202) 219-0260 (Fax)

James J. Gilligan

Trial Attorney

U.S. Department of Justice
Civil Division

P.O. Box 883

Washington, D.C. 20044
(202) 514-3358 (Telephone)
(202) 616-8460 (Fax)

Randolph D. Moss

Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037-1420
(202) 663-6640 (Telephone)
(202) 663-6363 (Fax)

Also, on the same date, I caused a copy of the foregoing document to be served upon the

following electronic addresses:

adye@wec-b.com
andrea.gacki@usdoj.gov
awyler@law.stanford.edu
bburchfield@cov.com

bginsberg@pattonboggs.com
bmarkley@cahill.com
bonnie@nvri.org
bw@nvri.org



cbell@bmhlaw.com
CBurns@wrf.com
ccooper@cooperkirk.com
cmitchell@foleylaw.com
cmmay(@aclj-dc.org
david.wilson@haledorr.com
deborah@olsonhagel.com
Douglas.Letter@usdoj.gov
dshaffer@cooperkirk.com
dthompson@cooperkirk.com
edward warren@dc.kirkland.com
ekuwana@pattonboggs.com
fabrams@cahill.com
forecast22@pinn.net
fritz.schwarz@nyu.edu
grant_dixton@dc.kirkland.com
habegg@wc-b.com
hhume@cooperkirk.com
hmacdougald@wcsr.com
hunter.bates@mcconnell02.com
james.gilligan@usdoj.gov
jamundson@nam.org
jbaran@wrf.com
jbonifaz@nvri.org
jboppjr@aol.com
jboppjr@aol.com
jgora@brooklaw.edu
JMHenderson@aclj-dc.org
johnsmiles@hotmail.com
joshua.rosenkranz@nyu.edu
jtimmerman(@nab.org

kannon_shanmugam@dc.kirkland.com

KBailey@wilmer.com
kenneth_starr@dc.kirkland.com
lance@olsonhagel.com
lance@olsonhagel.com
LAWLLH@)]langate.gsu.edu
ldanetz@nvri.org
lgold@aflcio.org
lgoodman@wrf.com
lhogue@gsu.edu
litigation@fec.gov
lweinberg@afscme.org
Iwmurphy@aol.com
lwmurphy@dcaclu.org
macarvin@jonesday.com

marc.kesselman@usdoj.gov
Michael.Raab@usdoj.gov
MLeffel@wilmer.com
MLOPEZ@aclu.org
mmcgill@cooperkirk.com
mrenaud@wrf.com
mtrister@ltsrlaw.com
r.wolf@mooreandlee.com
randy.evans@agg.com
Rbader@fec.gov
rcoleson@bopplaw.com
reiff@sandlerreiff.com
rkelner@cov.com
rlenhard@afscme.org
Rmoss@wilmer.com
rupa.bhattacharyya@usdoj.gov
Rwitten@wilmer.com
Sandler@sandlerreiff.com
sbokat@uschamber.com
sbuckley@cabhill.com
serrin.turner@usdoj.gov
Shannen.Coffin@usdoj.gov
sherrissima@juno.com
Shershkowitz@fec.gov
SSHAPIRO@aclu.org
sullivan@law.stanford.edu
Swaxman@wilmer.com
tbarnett@cov.com
terry.henry@usdoj.gov
Theodore.Hirt@usdoj.gov
tituslawfirm@aol.com
tkirby@wrf.com
tmarzen@bopplaw.com
vsdutcher@southeasternlegal.org
wjo@mindspring.com
young(@sandlerreiff.com



James Bopp, Jr.

Richard E. Coleson

Thomas J. Marzen

Bopp, Coleson & Bostrom

1 South Sixth Street

Terre Haute, Indiana 47807
(812) 232-2434 (Telephone)
(812) 235-3685 (Fax)



