


The final chapter of e Furure
oF IDEAS issues a call to arms.
Internet-inspired creativity

RRIN HATCH is a conser-
vative. The senior senator
from Utah, former chair of
the Judiciary Committee,
he is a critical force in
practically every sphere of
the Senate. He was a candi-
date for president in 2000.
And he is admired by most, es-
pecially on the Right, as a principled
politician and a decent man.

But there’s something funny about Hatch. He
betrays “policy anomalies”—positions that can’t quite
be explained on a simple left/right scale. Some of the
things that he believes in most are puzzles to many
conservatives. And puzzles in a politician are trou-
ble. Unpredictability is not an asset in a political
world where results cost lobbyists millions to buy.

Two of Hatch’s anomalies are at the core of this
book. The firstis his concern about the market pow-
er and behavior of the Microsoft Corporation. And
the second is his affection for emerging technolo-
gies like Napster. Hatch was a strong supporter of
the Justice Department’s investigation into Mi-
crosoft’s behavior; he is a strong skeptic of the pow-
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er that music labels have over innovation in the arts.

The pundits think they have an explanation for
Hatch’s resistance to Microsoft: Corel Corporation,
which purchased WordPerfect. WordPerfect had
been the dominant word processor. It was a Utah-
based company. As with many leading technologies,
WordPerfect fumbled the move to GUI interfaces.
Microsoft picked up the ball and ran far. Many at-
tribute Hatch’s skepticism about Microsoft to these
sour grapes.

Hatch’s views on Nap-  Stanford Law Professor
ster are explained in a differ-  Lawrence Lessig,
ent way. Hatch isa musician.  director of the Law
He has written and recorded ~ School’s Center for
many Christian songs. But  Internet and Society,
you don’t find the senator’s  argues that innovation
CDs in record stores; the  depends on freedom
recording labels were not in cyberspace.
much interested in recruit-
ing the senator from Utah. Thus, Hatch again may
have a motive to resent the labels. Therefore, when a
new technology comes along that threatens the pow-
er of the labels, it is Schadenfreude, not concern, that
drives the senator.

It is hard to believe that any politician does what
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he does for a reason of principle. We live in an era when prin-
cipled politicians are characters in TV dramas; real politicians
are something very different. Thus, the idea that a successful sen-
ator would do something that might harm him politically be-
cause of ideals strikes us as a fantasy. The stuff of Hollywood,
perhaps, but not of Washington, D.C.

But as this book has made clear, there is a principle that
would explain Hatch’ stand. And while I am no friend of Hatch’s,
or of many of the policies that he has pushed, I do believe that
what pushes Hatch to both positions is a matter of principle. Con-
centrations of power worry conservatives like Hatch; and in
both of these anomalies, concentration of power is at stake.

In the Microsoft case, the fear is that this dominant con-
troller of the platform will be able to use its power to direct evo-
lution. Power over the platform will mean the ability to direct
how the platform develops. And the ability to direct how the plat-
form develops is a dangerous power for any single company to
hold. It would be awful for the FCC to decide what technolo-
gies should look like in the future, then force those technolo-
gies on us through the power of law. But likewise, while it would-
n’t be as awful, it is still fairly bad that any single company,
whether by virtue of the law or because of its control over a plat-
form, could control how technology should develop. Hatch is
a believer in the diverse, decentralized market that allows con-
sumers to choose the future. Thus, though he is among the old-
est members of the Senate, his spiritis among the closest to what
makes the Net run.

"The same can be said about the production of culture. Ob-
viously, the government has no legitimate role in controlling how
our culture should evolve. What music people listen to and
what art they find compelling are matters of private, not pub-
lic, choice. But even if not as bad as it has been, the world we
now have controlling media in our country is worse than the
world that Hatch would want. The concentration of power that
Hollywood has permits Hollywood a power that Hatch would
rather it not have. A better system is less concentrated, less con-
trolled, more diverse and decentralized. As Hatch has written:

[I]f those digital pipes through which the new music will
be delivered are significantly narrowed by gatekeepers who
limit access to or divert fans to preferred content, a unique
opportunity will be lost for both the creators of music and
their fans. That is why I think it is crucial that policymak-
ers be vigilant in keeping the pipes wide open.

As T have argued throughout this book, the architecture that
keeps the “pipes wide open” is simply the original architecture
of the Net. And a commitment to keeping these pipes open is
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a commitment to preserving the Net.

In both of these contexts, the senator sees something that
ideologues miss: that the greatest lesson of our history is the
strength that comes from our economic and cultural diversity.
That concentration in either threatens innovation in both—
not because concentration alone is necessarily bad, but because
concentration gives the concentrated the power to steer evolu-
tion as it benefits them.

That power is not within our tradition. It is not what has
built the America we admire. And whether you’re from the
Right or the Left, there is a lesson in what this conservative
preaches. We make choices, Hatch shows us, that affect how eas-
ily the concentrated can direct the future. We should make
choices, Hatch insists, that make it less easy for the future to be
directed. Decentralized, diverse, nominated: this is the tradition
that Hatch defends; this is the architecture of the original Net.

AS T WRITE THE LAST PAGES of this book, the threat to
those values grows. A court has just effectively shut down
Napster, thereby assuring that the recording industry gets to
choose what kind of innovation in the distribution of content
will be allowed. Another court has ruled against Eric Eldred’s
challenge to copyright’s bloating, finding that “copyrights
are categorically immune from challenges under the First
Amendment.” [See “Freeing Mickey Mouse, p.9] Though the
Constitution speaks of “limited times,” Congress is free to give
Hollywood “perpetual copyright on the installment plan.”
And streaming across my computer as [ write these final para-
graphs, judges from the D.C. Circuit Court of Appeals are
asking skeptical questions of lawyers for the government de-
fending the judgment against Microsoft. Commenting on
the government’s defense of Java technologies, one judge has
just said, “We are going to replace one monopoly with an-
other . . . right?”

Though we’ve seen the new only when it has been freed



from the old, thatlesson is lost on the Napster court. And though
our Framers saw as clearly as we can today that free content fu-
els innovation, that lesson was forgotten by the court that de-
cided Eric Eldred’s case. And though the clearest lesson of the
past twenty years is that innovation flourishes best when it flour-
ishes freely on a neutral platform, the judges deciding the Mi-
crosoft case cannot even imagine the value of a neutral platform.
Is one monopoly really just as good as another?

Alexander Hamilton promised that the judiciary would be
“the least dangerous branch.” The early history of the Net con-
firmed Hamilton’s predictions. The Court in Reno v. ACLU
spoke of the values in a free Net. It resisted the popular efforts
by Congress to regulate it quickly, even
if Congress was regulating in the name
of important social values.

But the most significant govern-
mental actions affecting the Netin the
twenty-first century so far are instances
of judges intervening to protect the
old against the new. Rather than “wait
and see,” the law has become the will-
ing tool of those who would protect
what they have against the innovation
the Net could promise. The law is the
instrument through which a techno-
logical revolution is undone. And since
we barely understand how the tech-
nologists built this revolution, we don’t
even see when the lawyers take it away.
As activist and technologist John
Gilmore has put it, in a line that cap-
tures the puzzle of this book: “[W]e
have invented the technology to elim-
inate scarcity, but we are deliberately throwing it away to ben-
efit those who profit from scarcity. . . . I think,” Gilmore con-
tinues, “we should embrace the era of plenty, and work out how
to mutually live in it.”

LATE IN THE AFTERNOON of one of California’s inevitably
beautiful days, Marc Andreessen was driving along one of
California’s inevitably overcrowded highways. More fitting the
traffic than the weather, Andreessen’s mood was dark. He
was a twenty-nine-year-old computer science graduate who
had become one of the most successful entrepreneurs of his
generation. Coauthor of an early browser for the World Wide
Web (Mosaic), founder of the first company to make the
World Wide Web go (Netscape), Andreessen was nonethe-

less down on the future.
“Innovation,” in Andreessen’s mind, is what the Web pro-
duced. As he told me:
When I came to Silicon Valley, everybody said . . . there’s
no way in hell that you could ever fund another desktop
software company. That’s just over. And then in 1995,
1996, 1997, and 1998, all those developers who previously
worked on desktop software said, Ah-hah, we’re upgrad-
ing to a brand-new platform not controlled . . . by any-
body—the Internet. [All] of a sudden there was an ex-
plosion of innovation, a huge number of applications,

and [a] huge number [of] companies.

Innovation “resumed” just at the time when the platform

for innovation was neutral and, in the sense that I’'ve described,
free: when many different actors were able to bring new ideas
to the Net; when they knew that this neutrality meant the old
could not control how the new would behave; when the new could
behave however the market demanded.

But this innovation, Andreessen said, “is slowing once again.
... Application lock-in . . . [has] actually gotten stronger.” The
opportunity to innovate outside of the dominant players has
again evaporated. We are back to where we were before this rev-
olution began. As control shifts back to the large, the powerful,
and the old, and as that control is ratified by the judges in black
robes, the opportunity that drew Andreessen from cold but traf-

ficless Illinois disappears. The chance for something different
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is lost. The innovation age, Andreessen says, “is over.” And we
are back to a world where innovation proceeds as the dominant
players choose.

Andreessen’s story is the fear of this book. An “explosion”
of innovation grew upon a neutral platform; that explosion is
burning out quickly as the platform is increasingly controlled.
Whether through changes in the physical, or code, or content
layers, the change Andreessen worries about is the shift that I
have described.

There is little to stop the transformation that worries An-
dreessen; there is everything to push it along as fast as it can go.
"This book will be published just as Microsoft’s NET and Hail-
storm initiatives hit the network. They promise to integrate an
extraordinary range of functionality into the core operating sys-
tem that Microsoft owns. Emboldened by an expected victory

at the court of appeals, Microsoft has expanded the bundling that
the government attacked to include a range of services never
imagined by government prosecutors. Authentication, instant
messaging, e-mail, Web services—all these will be bundled into
the core operating system of the next generation of Windows.
Anyone who wants to compete in the provision of these services
will face as strong a barrier as Netscape faced against a bundled
Internet Explorer.

Microsoft is simply responding to another, very different
nonneutral platform—the emerging and dominant platform of
America Online. After its merger with Time Warner, AOL and
its loyal members are another huge and powerful force influ-
encing the future of the Internet. AOL is not an operating sys-
tem, but for almost a majority of those who use the Internet, it
is in effect an operating system. Functionality is served in the
AOL suite of software; functionality beyond that is not.

These two companies—AOL Time Warner and Mi-

crosoft—will define the next five years of the Internet’s life.
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Neither company has committed itself to a neutral and open plat-
form. Hence, the next five years will be radically different from
the past ten. Innovation in content and applications will be as
these platform owners permit. Additions that benefit either
company will be encouraged; additions that don’t, won’t. We will
have re-created the network of old AT & T, but now on the plat-
form of the Internet. Content and access will once again be
controlled; the innovation commons will have been carved up
and sold.

"This is the future of ideas. It could be different, but my sense
is that it won’t be. If we were more like Hatch, more skeptical
of “gatekeepers,” whether private or public; if we were less like
Jay Walker, eager to view every government-granted privilege
as a God-given property right; if we were more like Richard Stall-
man, committed to a principle of freedom in knowledge and to
a practice that assures that the power to control is minimized;
if there weren’t so few Paul Barans, willing to struggle for many
years to force a monopoly to face itself—if all this were so, there
would be reason for hope.

But we are not. We are a democracy increasingly ruled by
judges. We elect a Congress that is increasingly chained by lob-
byists. And we are a culture that deep down believes in this
counterrevolution: that strangely thinks that this increase in
control makes sense.

As commentator Gordon Cook writes:
The Internet revolution has come and gone. It has cre-
ated a tremendous burst of innovation [—a] burst that
now looks to have been mismanaged. . . . [TThe people
who did the least to advance the new technologies seem
most likely to control them. We are left not with the
edge-controlled intelligence of the [end-to-end] network
but with the central authoritarian control of the likes
of AOL Time Warner.

The irony astounds. We win the political struggle against
state control so as to reentrench control in the name of the mar-
ket. We fight battles in the name of free speech, only to have
those tools turned over to the arsenal of those who would con-
trol speech. We defend the ideal of property and then forget its
limits, and extend its reach to a space none of our Founders would
ever have imagined.

We move through this moment of an architecture of in-
novation to, once again, embrace an architecture of control—
without noticing, without resistance, without so much as a ques-
tion. Those threatened by this technology of freedom have
learned how to turn the technology off. The switch is now be-
ing thrown. We are doing nothing about it. m
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moved on to Thailand and Cambodia, the real
gem. | learned to speak Cambodian ten years ago
as a missionary working with Cambodian refugees,
and | surprisingly remembered enough to get by
just fine (i.e., yell at the driver when he went the
wrong way again). In Phnom Penh | met John P
Colton, a former U.N. worker who currently pre-
sides over the Mormon mission in Cambodia, and
he helped me understand the issues Cambodia is
facing as it tries to rebuild. I'm now working for
Call & Jensen in Newport Beach (between L.A. and
San Diego). I'm trying to learn Spanish and will
soon start surfing lesson(s)—depends on how it
goes. Last week | had breakfast on the pier with
Christine Pajak, who is working in L.A!s Korea
town, and Madison Sewell, who was visiting from
Spokane, Wash., where he’s clerking for a district
court. You're all welcome to visit. If nothing else, |
can gladly show you good spots to rent boards
and wetsuits or buy some breakfast while you're
in town. Take care and keep in touch!

Melinda Evans, Esq.

Call & Jensen

610 Newport Center Drive, Suite 700

Newport Beach, CA 92660

Tel: 949/717-3000

E-mail: melinda.evans@stanfordalumni.org

ADVANCED DEGREES

David Gantz, JD ’67, JSM ’70, e-mails to inform
us that he continues as a professor of law and as
director of the Institutional Trade Law Program at
the University of Arizona School of Law. After eight
years in the Arizona desert, he and his wife, Cate,
grew tired of so much sand and heat and recently
suffered from a mirage. After this life eye-opening
event, they decided it was time to make some
changes. So they purchased a 40-foot cruising
sailboat, not for the sand in Arizona, but for the
blue waters of the East Coast. The boat is to be
kept on the Eastern Shore of the Chesapeake Bay
in Maryland and used as a summer home.
Margaret Gruter, JSM ’73, informs us that
since graduating from Stanford in 1973, she has
pursued her belief that informed scientific knowl-
edge should be the basis of the social sciences,
including the law. The Gruter Institute for Law and
Behavioral Research, a nonprofit foundation, brings
together an interdisciplinary network of scholars
from the United States and Europe and fosters mul-
tidisciplinary research and teaching designed to
integrate law, economics, and the social sciences
with biology. The goal is that this interplay will lead
to an enrichment of the social sciences, as well as
legal philosophy, and to a legal practice more aware
of scientific knowledge. To this end, education and
better communication among lawyers, social sci-
entists, and biologists are the primary aims of the
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institute. Workshops, symposia, working teams, and
conferences have been and continue to be orga-
nized to carry out the goals of the institute. Results
of these efforts are disseminated in scholarly jour-
nals and books, as well as in special publications
of the institute. Further information is available at
http:/www.gruterinstitute.org.

C. Quince Hopkins, JSM ’98, is presently in
her second year of teaching law as an assistant
professor at the Washington and Lee University
School of Law. Her teaching assignments include
civil procedure, family law, and gender, sexuality,
and the law.

Oshorne Reynolds, Jr., LLM ’65, published
the second edition of his Local Government Law
hornbook last April. Osborne would like all of you
who teach local government to review his book,
published by West Publishing Company, and rec-
ommend it to your students. Later this spring he
will retire after 34 years of service as a law pro-
fessor at the University of Oklahoma. After retire-
ment, he plans to spend most of his time enjoy-
ing the sun and sand of Tucson, Ariz.

Len-Yu Liu, JSD '92, was recently appointed
by Taiwan’s new president to a three-year term as
a commissioner of the country’s Fair Trade Com-
mission.

John Sprankling, JSM 84, has had a tem-
porary lapse of his senses. He recently agreed to
serve as the interim dean of the McGeorge School
of Law, University of the Pacific, for the 2001-02
academic year. Congratulations, Dean Sprankling.
| only jest, after spending 14 years as a dean my-
self. | know the work is demanding but extremely
rewarding.

Jethanand Makhijaney, LLM ’66, wrote from
India to express his sadness over the events of
September 11. Living in Ahmedabad, where recent
earthquakes took such a heavy toll, he has seen
tragedy strike his country firsthand, so we thank
him for his words of sympathy.

Prof. James M. Douglas, JSM '71

Thurgood Marshall School of Law

Texas Southern University

3100 Cleburne Avenue

Houston, TX 77004

1929
Lynn S. Richards, May 26, 2001

1932
Roy C. Bonebrake, December 2, 2001

1935
Hon. H. Baird Kidwell, December 26, 2000

1938
Hon. Eckhart A. Thompson, May 21,2001

1939
Lloyd S. Davis, December 22, 2001

1940
Ernest Palmer, Jr. (3 Qtr.), January 1, 2000

1942
Robert B. Curtiss, December 7, 2001

1948
Paul W. Mouser, September 22, 2001
Keith Petty, February 14,2002

1949
Robert G. Taylor, September 25, 2001

1950
Edmund P. Russo, July 6,2001
Hon. Richard C. Sutton, June 30,2001

In Memoriam

1951
Conrad F. Gullixson, October 18, 2001

1952
Robert C. Erickson, December 20, 2001
William T. Keogh, October 23, 2001

1953
Luther J. Avery, December 18, 2001
Lawrence D. Becker, July 14,2001
Robert J. Lewis, November 1, 2001
John A. Morrow, Jr., January 13,2001

1954
Hon. William P Smith, Jr., July 13,2001

1955
John R. Cohan, December 29, 2001

1967
John |. Morris, March 19, 2001

1979
James J. Boczar, January 7, 2002

1981
Jennifer Leigh Ayres, September 18, 2001






