
hen Rupert Murdoch
LAUNCHED HIS BID FOR Newsday this year at a price of $580 million, con-

sumer groups were up in arms. Common Cause assailed the proposed ac-

quisition as “a step back that will hurt our democracy.” S. Derek Turner of

Free Press charged, “New York, like the rest of America, needs more media

choices, viewpoints, and competition—not more consolidation.” And when

the Federal Communications Commission considered related matters in

2002, more than half a million comments flooded the agency. Yet for all the

wrangling, is it true that media consolidation stifles viewpoints? 

The Supreme Court, it turns out, can help answer this question. But not

in the way you might think.

For decades, the FCC has maintained a set of ownership regulations

that limits the number of media outlets one entity can own. Newspapers,

such as Murdoch’s New York Post, come under the purview of the FCC’s

“cross-ownership rule,” restricting common ownership of newspapers and

broadcast stations in a market. 

Most of federal law on the matter is predicated on an assumption that

consolidation will reduce so-called “viewpoint diversity.” Put another way,

viewpoints may converge with common ownership. Yet economic or com-

munications theory doesn’t squarely provide a conclusion to that premise.

Over the past decade, recognizing the theoretical ambiguity, the courts and

the FCC have increasingly required empirical evidence in support of this

convergence hypothesis. 

The trouble is that the evidence so far has been, well, flimsy. 

The concept of viewpoint diversity, as the courts have recognized, is elu-

sive. And when, in 2002, the FCC commissioned a handful of empirical

studies on the connection between ownership and viewpoint diversity, it

didn’t find much. Indeed, this elusiveness led Commissioner Jonathan

Adelstein to conclude that the FCC’s proceeding was “like submitting a

high-school term paper for a PhD thesis.” 

But the lack of conclusive evidence may be the result of either poor mea-

surement of viewpoints or because ownership and viewpoints aren’t directly

related. Little consensus exists as to which

story is right. 

Fortunately, rapid advances in statis-

tics are making rigorous assessment of the

convergence hypothesis possible. While

“viewpoint” is an elusive concept, it does

have observable consequences—in the

same way that elusive concepts of “abil-

ity” or “intelligence” have observable im-

plications. The virtue of standardized

tests, such as the SAT, is that each test an-

swer can be viewed as a noisy indicator of

a student’s underlying intelligence. Simi-

larly, as political scientists have recog-

nized, we can summarize legislators’

views based on their voting records on

common bills. The crucial step is collect-

ing information about answers (or votes)

to common questions.

Where might we look for answers to

common questions about viewpoint di-

versity when newspaper editors don’t sit

for a test, such as an SAT? Here’s where

the Supreme Court comes in. Supreme

Court justices vote on the merits of

roughly 100 cases each term. And news-

papers regularly editorialize on these de-

cisions. Connecting newspaper editorials

to the opinions of the justices solves the

difficult problem of quantifying editorial

viewpoints, which the FCC has recog-

nized as a crucial component of view-

point diversity.

With a large research team at Harvard

and Stanford, we collected every editorial

position on a Supreme Court decision by

the top 25 newspapers from 1994 to 2004

(roughly 1,600 editorial positions) and

coded these as agreeing with the majority

or minority on the Court. Supreme Court

cases are ideal for this study as they repre-

sent a staggering array of discrete issues.

With some refined statistical adjust-

ments, this evidence allows us to scale

newspapers in terms of their comparabil-

ity on a single dimension. One can think

of it as running from “liberal” to “conser-

vative.” The scale tells us how each news-

paper would have voted as a 10th justice

and allows us to assess how viewpoints

change with mergers and acquisitions of
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newspapers. Essentially, the results re-

veal what a reasonable reader would infer

after reading the editorial pages of 25

newspapers and the opinions in some 500

(nonunanimous) Supreme Court cases

over a period of 10 years. It is in this sense

that the Supreme Court is helping us

learn about newspapers. 

Figure 1 (on page 41) presents some

sample results for The New York Times, New

York Post, Washington Times, and Washing-

ton Post. The results quantify editorial

viewpoints (and uncertainty as repre-

sented in the bands) meaningfully: The

overall probability that The Washington

Post is to the right of The New York Times is

nearly 1. The New York Post’s phantom 

jurisprudence most resembles that of Jus-

tice Scalia. More importantly, our analy-

sis allows us to examine the dynamic evo-

lution of newspapers. The New York Times,

for example, has been consistently trend-

ing to the left of Justice Stevens.

So what happens with a newspaper

merger? One important test is the merger

of the editorial boards of the Atlanta Jour-

nal and the Atlanta Constitution in 2001 to

form The Atlanta Journal-Constitution. This

merger appears to corroborate the con-

vergence hypothesis: The Journal-Consti-

tution’s viewpoint lands squarely between

the two prior papers. But they arrive at

that middle position in an unusual way.

In 1995, both the Journal and the 

Constitution supported the five-justice 

majority in United States v. Lopez, which

struck down a federal statute prohibiting

guns in school zones. But shortly there-

after, the papers diverge considerably. In

1999, for example, the Constitution argued

that the court “ruled wisely and well”

when it found that a school could be liable

for discriminatory acts committed by stu-

dents, while the Journal charged that the

decision “opened yet another floodgate to

lawsuits.” The viewpoints of the editorial

board members differed so sharply be-

tween the two papers that the merged

Journal-Constitution faced serious difficulty

forging a consensus position on cases. As a

result, around 2006 the paper became the

first major U.S. newspaper to disband the

practice of unsigned editorials. The 

individual columns again came to reflect

diverging liberal and conservative view-

points in line with those followed prior to

the merger. Paradoxically, then, the

merger may have unified Atlanta’s reader-

ship, with the net effect of exposing more

readers to more viewpoints.

Of course, the Atlanta experience may

be unique. Examining all acquisitions oc-

curring between the newspapers in our

data, effects were varied and depended

on the circumstances of the ownership

change: for chain acquisitions (e.g.,

Hearst’s acquisition of the San Francisco

Chronicle), editorial viewpoints remained

stable; but after The New York Times ac-

quired The Boston Globe, the papers

switched positions. 

Our analysis suggests three lessons.

First, consolidation does not inexorably

cause convergence or divergence in view-

points.

Second, our analysis points to the

promises and perils of empirical assessment

in law and regulation. Using tools devel-

oped across applied statistics allows thorny

questions of public policy and regulation to

be examined with data. If, for example,

consolidation systematically diversified

viewpoints, there would be little use in

maintaining various ownership regulations. 

On the other hand, such inquiry isn’t

easy. Courts and agencies shouldn’t expect

too much. Our approach, for example,

does not assess viewpoints expressed in

news reporting, nor can we realistically ex-

amine the effects of vast changes of federal

regulation. Judges and policymakers don’t

necessarily have the luxury of making 
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capacity than before. I have faith that as

laws and regulations regarding water us-

age develop, they will reflect more fully

Namibia’s public interest.

For my second project, Josh and I,

with a University of Namibia LLM stu-

dent, drafted legislation that would im-

plement Namibia’s obligations under the

Convention Against Torture. Josh and I

researched our way through the libraries

at Stanford, the University of Namibia’s

Human Rights and Documentation Cen-

tre, and the Namibian Parliament. We re-

viewed legislation from several countries,

as well as the effectivness of such legisla-

tion and, more importantly, where and

when and how it had broken down. We

combed through years of newspaper re-

ports to ascertain how, if, and when tor-

ture or other cruel, inhuman, or degrad-

ing treatment arose in the Namibian

context, and we surveyed the current law

of Namibia to look for gaps that could be

filled. Finally, we met with the national

ombudsman, the person in charge of in-

vestigating reports of government impro-

priety in Namibia. He suggested we edit

the draft legislation into short, medium,

and long versions for the Law Reform

and Development Commission (LRDC),

the body in charge of drafting laws for

consideration by Parliament.

Our research and drafting finally com-

plete, we presented our findings to the

LRDC on our last full day in Namibia. The

commission included the prosecutor-general,

the ombudsman, and other high-ranking offi-

cials. I spoke to the assembled dignitaries, fal-

teringly at first, and then answered questions.

Before we left, Tousy Namiseb, the

head of the commission, addressed the

group. “This is a blessing,” he said, point-

ing to our draft. Then, while detailing

plans to workshop and edit the bill, he

turned to us and added, “You are a bless-

ing.” I hope it does not come across as

overstatement to say I felt the same way

about my experiences with the IHR Clinic.

To learn more about the IHR Clinic and to

view a slideshow from the Namibia project, please

go to www.law.stanford.edu/clinics. SL
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decisions after the data have been system-

atically gathered and analyzed. This diffi-

culty of evaluation suggests a type of 

precautionary principle: Incremental, as

opposed to wholesale, modification of fed-

eral regulation facilitates policy evaluation.

Last, our study sheds light on and in-

forms what factors the FCC should con-

sider in applying its waiver policy to the

likes of Rupert Murdoch. Whether me-

dia consolidation stifles viewpoints may

ultimately turn on the minutiae of the ac-

quisition: e.g., the terms of organiza-

tional restructuring, guarantees of edito-

rial independence, and employment con-

ditions.

That’s the trouble when you face the

data. It might show you that the devil’s in

the details. 

This piece was co-written for the Stanford

Lawyer by Daniel E. Ho, assistant professor

of law and Robert E. Paradise Faculty Fellow

for Excellence in Teaching and Research,

Stanford Law School; and Kevin M. Quinn,

associate professor, Department of Government

and Institute for Quantitative Social Science,

Harvard University. The article is forthcom-

ing in the Stanford Law Review and is

available at http://dho.stanford.edu/. SL
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FIGURE 2: Editorial Viewpoints for Atlanta Journal, Atlanta Constitution, and the combined

Atlanta Journal-Constitution. This figure illustrates the divergence in viewpoints between the

two editorial boards prior to merging. After the merger, the viewpoint of the combined board

falls between that of the two former papers. As in Figure 1, the solid lines represent median

viewpoints, and the color shading captures the uncertainty in estimates.

FIGURE 1: Estimates for Viewpoints for Select Newspapers and Supreme Court Justices. The

left panel presents the median viewpoint estimate for each justice of the natural Rehnquist

court. On the same scale, the right panel presents the viewpoints of The New York Times,

New York Post, Washington Times, and Washington Post over time, based on each paper’s

editorials. The solid lines represent our median estimate of editorial viewpoints, and the

colored bands visualize the uncertainty of those estimates. The New York Post is estimated

starting in 1997 because electronic versions of the paper were unavailable earlier.




