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Chapter I 
   

Equal Justice Under Law: The Gap Between Principle and Practice 


“Equal justice under law” is one of America’s most proudly proclaimed and widely violated legal principles.  It embellishes courthouse entries, ceremonial occasions, and constitutional decisions.  But it comes nowhere close to describing the legal system in practice.  Millions of Americans lack any access to justice,  let alone equal access.  According to most  estimates, about  four-fifths of the civil legal needs of the poor, and two- to three-fifths of the needs of  middle-income individuals, remain unmet. Government legal aid and criminal defense budgets are capped at ludicrous levels, which make effective assistance of counsel a  statistical impossibility for most low- income  litigants. We tolerate a system in which money often matters more than merit, and equal protection principles are routinely subverted in practice.1

This is not, of course, the only legal context in which rhetoric outruns reality.  But it is one of the most disturbing, given the fundamental rights at issue. A commitment to equal justice is central to the legitimacy of democratic processes. And many nations come far closer than our own to realizing this ideal in practice. It is a shameful irony that the country with the world’s most lawyers has one of the least adequate systems for legal assistance.  It is more shameful still that the inequities attract so little concern.  Over the last two decades, national spending on legal aid has been cut by a third, and increasing restrictions have been placed on the clients and causes that government-funded programs can represent. Groups that are the most politically vulnerable are now the most legally vulnerable as well. Federally-funded programs may not take  cases involving the “unworthy” poor,  defined expansively to include prisoners,  undocumented aliens, women seeking abortions, and school desegregation plaintiffs.2 


 Although indigent criminal defendants are theoretically entitled to effective assistance of counsel, few actually receive it. Over 90 percent of cases are resolved by guilty pleas, generally without any factual investigation. Court-appointed lawyers’ preparation is often minimal, sometimes taking less time than the average American spends showering before work. In the small minority of cases that go to trial, convictions have been upheld where defense counsel were asleep, on drugs, suffering from mental illness, or parking their cars during key parts of the prosecution’s case.3 


What perpetuates the problem is the lack of public recognition that there is a serious problem. Although most Americans agree that the wealthy have advantages in the justice system, about four fifths believe that it is still the “best in the world.”  About the same number also believe, incorrectly, that the poor are entitled to counsel in civil cases. Only a third of Americans think that low-income individuals would have difficulty finding legal assistance, a perception wildly out of touch with reality. Fewer than 1 percent of lawyers are in legal aid practice, which works out to about one lawyer for every 1400 poor or near-poor persons in the United States.4

 The criminal justice system reflects an even wider gap between public perceptions and daily realities.  Americans generally believe that the process coddles criminals, whose lawyers routinely get them off on technicalities.  Such assumptions come largely from movies, television, and the highly publicized trials in which zealous advocacy is the norm. Counsel for O. J. Simpson and the Oklahoma bombers left no stones unturned. But they were charging by the stone. Most defense counsel cannot, and no media glare is available to encourage adequate preparation. Few Americans  have any clear  appreciation of what passes for justice among the have nots. And those who do are not necessarily motivated to respond. The groups most in need of legal assistance have the least access to political leverage that could secure it. A common attitude, expressed with uncommon candor by one chair of a state legislative budget committee, is that he did not really “care whether indigents [were] represented or not.”5

This book is about why all of us should care about access to justice.  It is not only the poor who are priced out of the current system. Millions of Americans, including those of moderate income, suffer untold misery because legal protections that are available in principle are inaccessible in practice. Domestic violence victims cannot obtain protective orders, elderly medical patients cannot collect health benefits, disabled children are denied educational services, defrauded consumers lack affordable remedies. . . . The list is long and the costs incalculable.  Moreover, those who attempt to navigate the system unassisted confront unnecessary obstacles at every turn.  In most family, housing, bankruptcy, and small claims courts, the majority of litigants lack lawyers. Yet the system has been designed by and for lawyers, and too little effort has been made to ensure that it is fair or even comprehensible to the average claimant. 


The chapters that follow chronicle the shameful gap between our rhetorical commitments and daily practices concerning access to justice. This opening essay gives an overview of our current pathologies and essential prescriptions. Discussion then turns to a different diagnosis of the problem:  the widespread view that America has too much law and  lawyering, rather than too little. Yet while some of the public’s concerns about frivolous litigation and excessive expense have ample basis,  most of the prevailing wisdom about litigiousness rests on flawed premises and points to misconceived solutions. What should be of greatest concern is not excessive lawsuits but inaccessible rights and remedies. This is the focus of the chapters that follow. Discussion begins with a historical perspective on our current plight.  Subsequent chapters look at particular dimensions of the problem: the obstacles to self- help and low- cost services for middle Americans; the glaring shortfall  in civil and criminal legal assistance for the poor; and the limitations of  the bar’s preferred responses– government- funded aid and charitable “pro bono” contributions by lawyers.  Drawing on the recommendations set forth in these chapters, a concluding essay offers a roadmap of crucial reforms.  The basic conclusion is straightforward. Given the increasing centrality of law in American life, we can no longer afford a system that most citizens cannot themselves afford. 

A. Defining the Goal: Access for Whom? For What? How Much? And Who Should Decide?              


In theory, “equal justice under law” is difficult to oppose.  In practice, however, it begins to unravel at key points, beginning with what we mean by “justice.”  In most discussions, “equal justice” implies equal access to the justice system.  The underlying assumption is that social justice is available through procedural justice.  But that, of course, is a dubious proposition.  Those who receive their “day in court” do not always feel that “justice has been done,” and with reason. The role that money plays in legal, legislative, and judicial selection processes often skews the law in predictable directions. Even those who win in court can lose in life. Formal rights can be prohibitively expensive to enforce, successful plaintiffs can be informally blacklisted, and legislatures may overturn legal rulings that lack political support.6   


These difficulties are seldom acknowledged in discussions of access to justice, which assume that more is better, and that the trick is how to achieve it.  But even from a purely procedural standpoint, that assumption leaves a host of conceptual complexities unaddressed. What constitutes a “legal need”? A vast array of conflicts and concerns could give rise to legal action.  How much claiming and blaming is our society prepared to subsidize?  Does access to law always require access to legal assistance, and if so, how much is enough?  For what, for whom, from whom?  Should government support go to only the officially poor, or to all those who cannot realistically afford lawyers?  Under what circumstances do individuals need full- blown representation by attorneys, as opposed to other less expensive forms of assistance?   How do legal needs compare with other claims on our collective resources?  And, most important, who should decide?


The complexities are compounded if we also think seriously about what would make justice truly “equal.”  Equal to what? Although there is broad agreement that the quality of justice should not depend on the ability to pay, there is little corresponding consensus on an alternative. How do we deal with disparities in incentives, resources, and legal ability? True equality in legal assistance would presumably require not only massive public expenditures but also the restriction of private expenditures. And, as R. H. Tawney once noted about equal opportunity generally, it is not clear  what would alarm proponents most, “the denial of the principle or the attempt to apply it.”  If cost were no constraint, what would prevent excessive resort to expensive procedural processes? Our ideal world is surely not one in which all disputes are fully adjudicated, but can we develop more equitable limiting principles than ability to pay?7 


These questions cannot be resolved in the abstract, and subsequent chapters explore their implications in light of particular policy issues. However, a few general observations can help put them into broader context. By virtually any measure, our nation falls well short of providing even minimal, let alone equal, access to justice for Americans of limited means. Unlike most other industrialized nations, the United States recognizes no right to legal assistance for civil matters and courts have exercised their discretion to appoint counsel in only a narrow category of cases.  Legislative budgets have been equally restrictive.  The federal government, which provides about two-thirds of the funding for civil legal aid, now spends only about $8 per year for those living in poverty.  Less than 1 percent of the nation’s total expenditures on lawyers goes to help the seventh of the population that is poor enough to qualify for legal assistance.  The inadequacies in criminal defense for indigents are of similar magnitude. On average, court appointed lawyers receive only about an eighth of the resources available to prosecutors. Moreover, millions of Americans who are above poverty thresholds are also priced out of the legal process for the vast majority of their legal concerns. 8

These inequities are particularly appalling for a nation that considers itself a global leader in human rights. Equal justice may be an implausible aspiration, but more accessible legal institutions are within our reach. Many nations with comparable justice systems and far fewer lawyers than the United States do much better at making basic rights available. These countries typically provide more sources of low -cost legal assistance, and more substantial government subsidies for low-income residents.  For example, according to the most recent comparative research available, the United States allocates only about a sixteenth of what Great Britain budgets for civil legal assistance, a sixth of what New Zealand provides, and a third of what some Canadian provinces guarantee. The following chapters leave no doubt that realistic reforms in our nation’s delivery of legal services could go a long way to insuring that more Americans can assert their most fundamental rights.  To make that possible, the public needs a clearer sense of its own stake in the reform agenda.9

B. 
The Increasing Role of Law and the Rationale for Legal Assistance 


As commentators since Alexis de Tocqueville have noted, law and lawyers occupy a distinctively central role in American society. The importance that we attach to legal institutions has deep ideological and structural roots.  It is not surprising that a nation founded by individuals escaping from governmental persecution should be wary of state power and protective of individual rights.   Cross- national studies find that Americans are less willing than citizens of other nations to trust a centralized government to address social problems and meet social welfare needs. This distrust is reflected and reinforced by political institutions that give courts a crucial role in constraining state power, safeguarding individual rights, and shaping public policy. The United States relies on legal institutions to protect fundamental values such as freedom of speech, due process, and equal opportunity that are central to our cultural heritage and constitutional traditions. This nation also finds privately-financed lawsuits to be a fiscally attractive way of enforcing statutory requirements without spending taxpayer dollars on legal costs. Much of this country’s environmental, health, safety, consumer, and antidiscrimination regulation occurs through litigation.10

Moreover, despite policy makers’ frequent laments about legalization, the role and reach of law is increasing, a trend that reflects broader global forces. As patterns of life become more complex and interdependent, the need for legal regulation becomes correspondingly greater.  In Western industrialized countries, improvements in the standard of living have also led to increased expectations about the functions of law in maintaining that standard. Throughout the last half century, many societies have come to expect what legal historian Lawrence Friedman labels “total justice.” Unsafe conditions, abusive marriages, discriminatory conduct, and inadequacies in social services that were once accepted as a matter of course now prompt demands for legal remedies and for assistance in obtaining them. More and more of our everyday life is hedged about by law. Family, work, and commercial relationships are subject to a growing array of legal obligations and protections. As law becomes increasingly crucial and complex, access to legal assistance also becomes increasingly critical. 11 


That fact has not been entirely lost on judicial and legislative decision makers, but neither have they taken the steps necessary to insure accessible legal services. In 1932, the United States Supreme Court offered the common sense observation that an individual’s “right to be heard [in legal proceedings] would be, in many cases, of little avail if it did not comprehend the right to be heard by counsel.”  In the years that followed, courts gradually built on that recognition to find a constitutional right to lawyers for indigent criminal defendants. However, courts have largely failed to extend guarantees of legal assistance to civil contexts, even where crucial interests are at issue.  In the leading decision on point,  Lassiter v. Department of Social Services, the Supreme Court interpreted the due process clause to require appointment of counsel in civil cases only if the proceeding would otherwise prove fundamentally unfair.  In making that determination, courts must  consider three basic factors:  “the private interests at stake, the government’s interest, and the risk that [lack of counsel] will lead to an erroneous decision.”12  


Although that standard is not unreasonable on its face, courts have applied it in such restrictive fashion that counsel is almost never required in civil cases. The Lassiter decision itself is a representative example.  There, an incarcerated woman lost parental rights after a hearing at which she lacked assistance of counsel.  In the majority’s view, such assistance would not have made a “determinative difference,” given the state’s strong factual case and the absence of “troublesome points of law.”  Lower courts have proven similarly reluctant to guarantee lawyers or to ensure their compensation, even in contexts where their aid would clearly be critical.13

This reluctance is problematic on several grounds.  Some civil proceedings implicate interests as significant as those involved  in many minor criminal proceedings where counsel is required.  It is, for example,  a cruel irony that in cases involving protective orders for victims of domestic violence, defendants who face little risk of significant sanctions are entitled to lawyers, while victims whose lives are in jeopardy are not.  The rationale for subsidized representation seems particularly strong in cases like Lassiter, where fundamental interests are at issue, legal standards are imprecise and subjective, proceedings are formal and adversarial, and resources between the parties are grossly imbalanced.  Under such circumstances, opportunities for legal assistance are crucial to the legitimacy of the justice system.  As the Supreme Court has recognized in other contexts, the “right to sue and defend” is a right “conservative of all other rights, and lies at the foundation of an orderly government.”  Providing representation necessary to make those rights meaningful fosters values central to the rule of law and social justice.   For many individuals, legal aid is equally critical in legislative and administrative contexts.  Such assistance is the only way that millions of Americans can participate in these governance processes.  Not only does access to legal services help prevent erroneous decisions,  it also affirms a respect for human dignity and procedural fairness that are core democratic ideals.14

Courts’ reluctance to extend the right to legal assistance has more to do with pragmatic than principled considerations.  As law professor Geoffrey Hazard has noted, no “politically sober judge, however anguished by injustice unfolding before her eyes,” could welcome the battles involved in trying to establish some broadly enforceable right to counsel.  Given legislatures’ repeated refusal to fund legal assistance at anything close to realistic levels, courts are understandably wary about stepping into the breach.15

Political opposition to guaranteed legal services builds on several longstanding concerns, reviewed in greater detail in Chapters III and IV.  The first is that much of the assistance that poverty lawyers provide may in fact worsen the plight of the poor.  One commonly cited example involves representation of “deadbeat” tenants or consumers. Landlords and merchants forced to litigate such matters allegedly pass on their costs in rents or prices to other, equally impoverished but more deserving tenants and customers who manage to honor their financial obligations.  A further objection is that even if some legal services do help the poor, it is inefficient to provide those services in kind rather than through cash transfers.  Any broad-based entitlement to legal aid assertedly would encourage over-investments in law, as opposed to other purchases that the poor might value more, such as food, medicine, education, or housing.  Critics note that poor people with unmet legal needs rarely spend their discretionary income on lawyers.  And it is by no means clear that clients, if given the choice, would invest in the kinds of impact litigation that legal services attorneys often prefer.16

These claims raise several difficulties that do not emerge clearly in public debate.  To begin with, the value of legal assistance cannot be gauged by what the poor are willing and able to pay.  Those who cannot meet their most basic subsistence needs often are unable to make purchases that would prove cost-effective in the longer term.  That is part of what traps them in poverty.  Yet even for those individuals, legal services may be a highly efficient use of resources.  A few hours of legal work can result in benefits far exceeding their costs. Review of legal services programs reveal countless examples, such as brain-damaged children and elderly citizens on fixed incomes who receive essential medical treatment, or impoverished nursing mothers who gain protection from dangerous pesticides.  For many forms of legal assistance, it would be difficult, if not impossible, to attach a precise dollar value, but the benefits may be enormous and enduring. Government-subsidized assistance makes it possible for millions of poor people to leave violent marriages, avoid homelessness, and obtain crucial health, education, and vocational services.17

Moreover, law is a public good.  Protecting legal rights often has value beyond what those rights are worth to any single client.  As Chapter III notes, holding employers of migrant farm workers accountable for unsafe field conditions,  making landlords liable for violations of housing codes, or imposing penalties for consumer fraud can provide an essential  deterrent against future abuse.  Contrary to critics’ claims, it is by no means clear that the costs of defending such lawsuits will all be passed on to other poor people, or that those costs are excessive in light of the deterrent value that they serve.  Understaffed legal services offices have little reason to spend scarce resources litigating meritless cases that critics endlessly invoke.  This is not to suggest that society in general or the poor in particular would benefit if every potential claim were fully litigated.  But neither is ability to pay an effective way of screening out frivolous claims. America’s gross inequalities in access to justice are an embarrassment to a nation that considers its legal system a model for the civilized world. 18  


C.
The Inadequacy of Legal Assistance  


A half century ago,  the Supreme Court observed that “[t]here can be no equal justice where the kind of trial a man gets depends on the amount of money he has.”  Both criminal and civil cases, bear daily witness to the truth of that observation. Yet our nation’s judicial and legislative decision makers have repeatedly failed to address it.19

In criminal cases, over three-quarters of defendants facing felony charges are poor enough to qualify for court-appointed counsel.  Legal assistance for these defendants takes three main forms: competitive contracts; individual case assignments, and public defender programs. As with Tolstoy’s unhappy families, each of these systems breeds unhappiness in its own way.  


Under competitive bidding systems, lawyers offer to provide representation for all, or a specified percentage of a jurisdiction’s criminal cases in exchange for a fixed price, irrespective of the number or complexity of matters involved. Such systems discourage effective representation by selecting attorneys who are willing to turn over high volumes of cases at low cost.  Caseloads can climb as high as 900 felony matters or several thousand misdemeanors.    Rarely can these attorneys afford to do adequate investigation, file necessary motions, or take a matter to trial. “Meet’em, greet’em and plead’em” is standard practice among contract attorneys.  In one all too typical example, a lawyer who agreed to handle a county’s entire criminal caseload for $25,000 filed only three motions in five years.20

Similar disincentives for effective representation occur under other systems.  Some assign private practitioners to handle matters  on a case-by-case basis.  These lawyers receive minimal flat fees or hourly rates, coupled with a ceiling on total compensation.  Limits of $1,000 are common for felony cases, and some states allow less than half that amount.  Teenagers selling sodas on the beach make higher rates than these attorneys. Low ceilings apply even for defendants facing the death penalty, and  attorneys subject to such compensation caps have ended up with hourly rates  below $4. For most court-appointed lawyers,  thorough preparation is a quick route to financial ruin. Analogous problems often arise in the remaining jurisdictions, which  rely on public defender offices. Although the quality of representation in some of these offices is quite high, others operate with crushing caseloads.21 


 Under all of these systems, the vast majority of court-appointed counsel lack sufficient resources to hire the experts and investigators who are often essential to an effective defense.  The same is true for defendants who hire their own counsel.  Most of these individuals are just over the line of indigency, and cannot afford substantial legal expenses.  Their lawyers typically charge a flat fee, payable in advance, which creates obvious disincentives to prepare thoroughly or proceed to trial.22 


Many defense counsel also face nonfinancial pressures to curtail their representation.  A quick plea spares lawyers the strain and potential humiliation of an unsuccessful trial. Such bargains also preserve good working relationships with judges and prosecutors, who confront their own, often overwhelming caseload demands.  Indeed, a reputation for thorough representation on behalf of the accused is unlikely to work to counsel’s advantage among the judiciary who control appointments.  Judges coping with already unmanageable caseloads have been reluctant to appoint “obstructionist” lawyers who routinely raise technical defenses or demand lengthy trials.  Taken together, these financial and nonfinancial pressures help explain why over 90 percent of defendants plead guilty, often before their counsel does any factual investigation.23

The problem is compounded by the lack of accountability for inadequate performance. As Chapter III indicates, neither market forces nor judicial and bar oversight structures provide a significant check on shoddy representation.  Defendants typically lack sufficient information to second guess lawyers' plea recommendations and trial strategies. Even if clients doubt the adequacy of their counsel, they can seldom do much about it. Indigent defendants have no right to select their attorneys, and court-appointed lawyers do not depend for their livelihood on the satisfaction of clients. 


Nor is “mere negligence” enough to trigger bar disciplinary action, establish malpractice liability, or overturn convictions based on ineffective assistance of counsel. Convicted criminals are generally unsympathetic litigants. To establish their lawyer’s civil liability, they must also establish their own innocence.  To obtain a reversal of a conviction, they must show specific errors falling below “prevailing professional norms,” and a “reasonable probability” that “but for counsel’s unprofessional errors, the results would have been different.” That burden is almost impossible to meet.  In one representative survey, over 99 percent of ineffective assistance claims were unsuccessful. Tolerance for ineptitude and inexperience runs even to capital cases. Defendants have been executed despite their lawyers’ lack of any prior trial experience, ignorance of all relevant death penalty precedents, or failure to present any mitigating evidence. As one expert puts it, too many capital cases end up in the hands of lawyers who have “never tried a case before and never should again.”24

Many low-income civil litigants fare no better. As noted earlier, legal services offices can handle less than a fifth of the needs of eligible clients and often are able to offer only brief advice, not the full range of assistance that is necessary.  In some jurisdictions, poor people must wait over two years before seeing a lawyer for matters like divorce that are not considered emergencies, and other offices exclude such matters entirely.  Legal aid programs that accept federal funds  may not accept entire categories of  clients who have nowhere else to go, such as prisoners or undocumented immigrants.  Unrealistic income eligibility ceilings also exclude many individuals just over the poverty line who also cannot afford counsel. The result is that millions of Americans are locked out of law entirely. Millions more attempt to represent themselves in a system stacked against them.25

D.
Self-Representation and Nonlawyer Assistance 


The last quarter century has witnessed a rapid growth in self-representation and in related materials and services. Kits, manuals, interactive computer programs, on-line information, form processing services, and courthouse facilitators have emerged to assist those priced out of the market for lawyers.  But especially for the individuals who need help most, those of limited income and education, such forms of assistance fall far short.  Much of the difficulty lies with judicial and bar leaders who have resisted the access to law without lawyers.  On issues like procedural simplification and lay services, the legal profession has often contributed more to the problem than the solution.


 In courts that handle housing, bankruptcy, small claims, and family matters, parties without lawyers are less the exception than the rule.  Cases in which at least one side is unrepresented are far more common than those in which both sides have counsel.  In some jurisdictions, over four-fifths of these matters involve self-represented “pro se” litigants. Yet a majority of surveyed courts have no formal pro se assistance services, such as facilitators who can advise parties, or interactive computer kiosks that can help them complete legal forms. Many of the services that are available are unusable by those who need help most:  low income litigants with limited computer competence and English language skills. 26

 All too often, parties  without lawyers confront  procedures of excessive and bewildering complexity, and forms with archaic jargon left over from medieval England.  Court clerks and mediators are instructed not to give legal “advice,” since that would constitute “unauthorized practice of law.”  Even courts that have pro se facilitators caution them  against answering any “should” questions, such as “which form should I file?”  The result is that many parties with valid claims are unable to advance them.  Pro se litigants in family and housing courts are less likely to prevail or to do as well as litigants with lawyers who raise similar issues.27

Some courts are openly hostile to unrepresented parties, whom they view as tying up the system or attempting to gain tactical advantages.  Even the most sympathetic judges often have been unwilling to push for reforms that will antagonize lawyers whose economic interests are threatened by pro se assistance. Particularly for elected judges, support from the organized bar is  critical to their reputation,  election campaigns, and advancement. And encouraging parties to dispense with lawyers wins few friends in the circles that matter most.28

Similar considerations have worked against other efforts to broaden access to nonlawyer providers of legal services.  Almost all of the scholarly experts and commissions that have studied the issue have recommended increased opportunities for such lay assistance.  Almost all of the major decisions by judges and bar associations have ignored those recommendations.   Nonlawyers who engage in law-related activities are subject to criminal prohibitions that are inconsistently interpreted, unevenly enforced, and inappropriately applied. The dominant approach is to prohibit individuals who are not members of the state bar from providing personalized legal advice.  For example, independent paralegals generally may type documents but may not answer even simple legal questions or correct obvious errors. The American Bar Association has recently taken actions to strengthen enforcement of these prohibitions, and many state and local bars have launched similar efforts. Yet research concerning nonlawyer specialists in other countries and in American administrative tribunals suggests that these individuals are generally at least as qualified as lawyers to provide assistance on routine matters where legal needs are greatest.   As Chapter IV indicates, concerns about unqualified or unethical lay assistance could be addressed through more narrowly drawn prohibitions and licensing structures for nonlawyer providers.29

A profession truly committed to access to justice would not only support such reforms, it would also rethink the rules governing lawyers’ dealings with unrepresented parties.  In response to massive opposition from attorneys, the ABA rejected a proposed ethical standard that would have prevented lawyers from “unfairly exploiting” pro se litigants’  ignorance of the law and from “procur[ing] an unconscionable result.”  According to opponents, “parties ‘too cheap to hire a lawyer’ should not be ‘coddled’ by special treatment.”  Under the rule ultimately approved, lawyers’ sole responsibilities are to avoid implying that they are disinterested, to refrain from giving advice that is not disinterested, and to make “reasonable efforts”  to correct misunderstandings  concerning their role. Such minimal obligations have proven totally inadequate to curb overreaching behavior.  Counsel for more powerful litigants in landlord-tenant, consumer, and family law disputes have often misled weaker unrepresented parties  into waiving important rights and accepting inadequate settlements.  Since these individuals typically do not know, cannot prove, or cannot afford lawsuits to prove that they were misinformed by opposing counsel, such conduct has rarely resulted in any disciplinary sanctions or legal remedies. 30

Further problems arise in the small number of civil cases where courts or legislatures have mandated appointment of counsel for indigent litigants. As in criminal matters, ludicrously inadequate compensation discourages effective representation. Even where legal assistance is adequate, court time is not. Overcrowded caseloads lead to rubber stamp review in matters that most affect ordinary Americans. Judges who spend weeks presiding over minor commercial disputes may have less than five minutes available to decide the future of an abused or neglected child. Equal justice is what we put on courthouse doors, not what happens inside them.31
E. 
The Limitations of Lawyers’ Pro Bono Service


A final context in which rhetoric outruns reality involves lawyers’ charitable “pro bono” service. Bar ethical codes and judicial decisions have long maintained that lawyers have a responsibility to assist those who cannot afford counsel.  Leaders of the profession have endlessly applauded the “quiet heroism” of their colleagues in discharging that responsibility. A constant refrain in bar publications is that “no other profession . . . is as charitable with its time and money.”32  


Such claims suggest more about the profession’s capacity for self-delusion than self-sacrifice. As Chapters III and VII  indicate, pro bono service has never addressed more than a tiny fraction of the public’s  needs for assistance, and neither courts nor bar associations have been willing to require significant levels of pro bono participation. The scope of judicial power to compel lawyers to provide unpaid legal assistance remains unsettled, largely because the power has so rarely been exercised.  The Supreme Court has never definitively resolved the issue, although some of its language and summary rulings imply that the judiciary has inherent authority to require such assistance at least in criminal cases.  Lower court decisions are mixed, but most have upheld mandatory court appointments as long as the required amount of service is not “unreasonable.” Yet in the face of strong resistance and inadequate performance by many lawyers, courts have been reluctant to exercise their appointment power.  They have been even less willing to adopt ethical rules requiring a minimum amount of pro bono service.  State codes of conduct include only aspirational standards, which typically call for twenty to fifty hours a year of unpaid assistance (or the financial equivalent) to persons of limited means or other charitable causes.33

How many lawyers meet these aspirational standards and how much service they actually provide to the poor is impossible to determine with any precision.  Information is spotty because only three states mandate reporting of contribution levels, and because many lawyers take liberties with the definition of “pro bono” and include any uncompensated or undercompensated work.  However, the best available research suggests that the American legal profession averages less than half an hour a week and under half a dollar a day in pro bono contributions, little of which goes to the poor. Most goes to assist family, friends, and charitable causes that largely benefit middle and upper income groups.  Fewer than 10 percent of lawyers accept referrals from legal aid or bar-sponsored poverty-related programs. Pro bono participation by the profession’s most affluent members reflects a particularly dispiriting distance between the bar’s idealized image and actual practices.  Only a third of the nation’s large law firms have committed themselves to meet the ABA’s Pro Bono Challenge, which requires contributions equivalent to 3 to 5 percent of gross revenues, and fewer still meet that goal.  Lawyers at the nation’s one hundred most financially successful firms averaged eight minutes per day on pro bono service.34

Efforts to increase the profession’s public service commitments have met with both moral and practical objections that are reviewed at greater length in Chapter VI. As a matter of principle, many attorneys believe that compulsory charity is a contradiction in terms and that  requiring service would infringe their own rights.  From their perspective, if equal justice under law is a societal value, then society as a whole should bear its cost.  The poor have fundamental needs for food and medical care, but we do not demand that grocers or doctors donate their help in meeting those needs.  Why should lawyers’ responsibilities be greater?35

There are several problems with this claim, beginning with its assumption that pro bono service is “charity.”   Lawyers have special powers and privileges that entail special obligations. Attorneys in this nation have a much more extensive and exclusive right to provide crucial services than attorneys in other countries or members of other professions.  The American bar has jealously guarded those prerogatives, and its success in restricting lay competition has helped to price services out of reach for many consumers.  Under these circumstances, it is not unreasonable to expect lawyers to make some pro bono contributions in return for their privileged status. The standards set forth in bar ethical codes calling for under an hour a week of service hardly justify the overblown descriptions that many lawyers attach: “latent fascism,” “economic slavery,” and “involuntary servitude.”36

A further objection to pro bono obligations is pragmatic. According to critics, having reluctant dilettantes dabble in poverty law is an expensive and often ineffective way of providing  services of unverifiable quality.  But the question is always, “compared to what?”  For many low-income groups, some assistance will be better than none, which is their current alternative.  And as Chapter VI indicates, concerns of cost-effectiveness could be readily addressed by two strategies:  offering a broad range of service opportunities coupled with educational programs and support structures; and allowing lawyers unwilling or unqualified to provide direct service the option of substituting cash assistance to legal aid providers.37

Moreover, critics often overlook or undervalue the extent to which pro bono activities serve professional as well as societal interests. For many lawyers, public service offers ways to gain additional skills, trial experience, and community contacts.  Such career development opportunities, in the context of causes to which attorneys are committed, are often their most rewarding professional experiences.  Public interest work can reconnect many lawyers to the social justice concerns that sent them to law school in the first instance. And exposing all members of the bar to how the justice system functions, or fails to function, for the have-nots may also broaden support for reform.38

A similar point could be made about increasing pro bono service by law students. Fewer than 10 percent of law schools now require such service, and most students graduate without pro bono legal experience.  Issues concerning access to justice and public service have been missing or marginal in core law school curricula, and bar accreditation standards have failed to make such concerns an educational priority. These oversights represent a missed opportunity for both the profession and the public. Pro bono programs can offer students, no less than lawyers,  invaluable skills training and a window on what passes for justice among low- income communities. If we want lawyers to see public service as a professional responsibility, that message must start in law school.39 

F. An Agenda for Reform 


No issue presents a more dispiriting distance between America’s core principles and actual practices than access to justice.  But rather than addressing the tension, we retreat into platitudes.  We embrace equal justice as a social ideal, but fail to make even minimal access a social priority. The reasons reflect both ignorance and self interest. Most Americans are not well informed about access to justice. Nor do they have adequate incentives to mobilize for reform. Unlike health care, which is a crucial and continuing need, the demand for legal assistance is much more episodic and more readily met, however imperfectly, by self-help. So too, the obstacles to reform are especially formidable, given the organized bar’s incentives and capacity for resistance. No other occupation enjoys such prominence in all three branches of government, and it has traditionally been well-positioned to block changes that might benefit the public at the profession’s expense. 


Yet a number of forces are now coalescing to improve the prospects for reform. First, unmet needs are growing. As noted earlier, federal funding for civil legal aid has been cut by almost a third in real dollars over the last two decades, and most cash-strapped states and localities have been unable to make up the difference. Nor have their criminal defense budgets kept pace with escalating demands. The injustices resulting from shoddy representation have also attracted greater notice among the press and public, partly as a result of the increasing numbers of defendants who are exonerated by DNA evidence.  Moreover, the growing market in self-help materials, fueled by escalating technological innovation, has encouraged more individuals to represent themselves, and to demand more accessible dispute resolution services. In the face of such pressures, almost all states have created new access to justice organizations and initiatives. A growing constituency within the legal profession also has come to recognize the need for greater support of these efforts. Bar leaders are increasingly aware that if they do not become more responsive to public needs, others will. Unless lawyers develop the necessary reforms, reforms will be forced upon them. 


The chapters that follow identify concerns that should guide this agenda for change. Despite the conceptual difficulties in defining what precisely we mean by access to justice and how much is enough, several core principles should command broad agreement.  First, equal access to justice may be an unattainable ideal, but adequate access should be a social priority.  To that end, courts, bar associations, law schools, legal aid providers, and community organizations must work together to coordinate comprehensive systems for the resolution of disputes and the delivery of legal services.  Second, these systems should maximize individuals’ opportunities to address law-related problems themselves, without expensive representation by attorneys.  Third, those who need legal services, but cannot realistically afford them, should have access to competent assistance.  Opportunities for help should be available for all individuals of limited means, not just the “worthy poor” now eligible for federally- funded civil legal aid.  


Legal needs fall across a spectrum, ranging from basic information to full-service representation by attorneys. Reforms that minimized the need for costly representation could enable many individuals to more effectively address their law-related problems. Strategies include:  increased simplification of the law; readily accessible self-help materials and document preparation assistance; better protection of unrepresented parties; greater access to nonlawyer providers; and expanded opportunities for informal dispute resolution.  All jurisdictions should have comprehensive pro se assistance programs and less restrictive rules governing unauthorized lay practice. An appropriate regulatory structure should take account of the ability of nonlawyer specialists to provide adequate assistance, the risks of injury if they do not, and the ability of consumers to evaluate providers’ qualifications and to remedy problems resulting from ineffective performance. Sweeping prohibitions on lay practitioners should be replaced with licensing and certification systems that impose competence qualifications, ethical standards, and effective malpractice remedies.40

Americans would also benefit from more effective channels for informal dispute resolution, not only in courthouses but also in neighborhood, workplace, and commercial settings.  Considerable evidence suggests that well-designed employee and consumer grievance procedures benefit both business and individual participants, and that most people prefer to resolve disputes through informal, out-of-court processes. Promoting fair internal remedies will generally prove more cost-effective than relying on less accessible judicial intervention. So too, alternative dispute resolution procedures for certain civil and minor criminal matters can often enable participants to craft outcomes that better address their underlying problems than more formal adversarial processes.41

Finally, effective legal assistance must be available to all who need but cannot realistically afford it.  What constitutes “effective,” “need,” and “affordability” are, of course, somewhat subjective determinations.  But by almost any standard, our current system falls far short.  Both judicial and legislative decision makers must do more to ensure competent performance of lawyers in criminal cases, and opportunities for legal representation in civil cases.  Courts should strengthen standards governing malpractice and ineffective assistance of counsel, and require states to allocate sufficient resources for indigent defense.  In civil contexts, the judiciary should be more willing to appoint lawyers and to strike down funding restrictions that prevent adequate representation.


Other eligibility restrictions also require rethinking.  Most European nations guarantee legal assistance for a much broader category of individuals than those entitled to legal aid in the American system.  Under the eligibility structures of these countries, relevant considerations include:  Does the claim have a reasonable possibility of success?  What would be the benefits of legal assistance or the harms if it is unavailable?  Would a reasonable lawyer, advising a reasonable client, suggest that the client use his or her own money to pursue the issue?  In assessing financial eligibility, these systems typically operate with sliding scales.  Such an approach permits at least partial coverage for a broader range of clients than American legal aid offices, which serve only those below or just over the poverty line.  These more liberal eligibility structures avoid a major limitation of the United States model, which excludes many individuals with urgent problems and no realistic means of addressing them.42

Expanding coverage in this country will, to be sure, pose substantial challenges.  In a political climate that has been reducing entitlements for the poor, any proposal for increased legal aid will face an uphill battle.  But a legal services program that included a wider spectrum of the public would have broader appeal than the current program, which benefits only low-income communities.  Moreover, subsidies for an expanded system could come from a variety of sources likely to command greater support than general funds.  Examples include:  a tax on law-related revenues; a surcharge on court filing fees based on the amount in controversy; increased opportunities for fee awards to prevailing parties; and pro bono requirements for lawyers that could be satisfied by a minimum amount of annual service, such as fifty hours, or the financial equivalent.  In a nation that spends over $90 billion every year on private legal fees, a modest two percent tax would substantially increase the capacity of civil legal aid programs.  So would more significant pro bono contributions by close to a million attorneys.43 


It is a national disgrace that civil legal aid programs now reflect less than one percent of the nation’s legal expenditures, and that a majority of Americans have a justice system that they cannot afford to use. It is a professional disgrace that pro bono service occupies less than one percent of lawyers’ working hours, and that the organized bar has so often put its own economic interests in restricting access ahead of the public’s.  We can and must do better.


 To be sure, this country has come a considerable distance since 1919, when Reginald Heber Smith published his landmark account of Justice and the Poor.  At that time, most indigent criminal defendants had no right to counsel and the entire nation had only about sixty full-time legal aid attorneys with a combined budget of less than $200,000.  Yet despite our substantial progress, we are nowhere close to the goal that Smith envisioned, which is also engraved on the entrance of the United States Supreme Court: “Equal Justice Under Law.” That should remain our aspiration. And it should not just decorate our courthouse doors; it should guide what happens inside them. 
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