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From the Dean

I am pleased to introduce Stanford Law School’s annual compilation of
faculty publications, expanded this year to include excerpts of recent scholar-
ship from a selection of emerging and established faculty. The sampling
of research presented in the pages that follow offers a window onto the
intellectual life here at Stanford Law. We made a deliberate effort to include
and emphasize work by our newer and younger faculty members, as this
group represents the school’s future and makes it bright indeed.

Leafing through the selection, it’s hard not to be struck by the breadth and
depth of the work. From their pioneering research on vexing constitutional
and intellectual property issues to their historical inquiries that upend conven-
tional wisdom, our law faculty members continue to push legal frontiers
and influence policymakers and other leaders around the world. Equally
notable is how much of the work is located at the intersection of different
disciplines—political science, sociology, computer science, education, and
neuroscience, to name only a few—advancing the law school’s commitment
to exploring multidisciplinary approaches to complex legal problems.

I am, in short, incredibly proud of the intellectual achievements of our
faculty members. Their scholarly contributions and our alumni and friends’
generous support of their research make Stanford Law School the remarkable
institution it is today.

With best wishes,
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We should step back from time to time to appreciate

the work and research our faculty produces. It is

scholarship, after all, as much as teaching, that 

ultimately makes Stanford the outstanding place 

it is——both as a center of educational innovation

and as an important public institution.

Larry Kramer
Richard E. Lang Professor of Law and Dean
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Michael Wara’s scholarly research focuses on the study
of climate policy and regulation, with an emphasis
on the emerging global market for greenhouse gases
and the post-Kyoto regime for reducing their emissions.
Professor Wara holds a doctorate in ocean sciences
from UC Santa Cruz and has published work on the
history of the El Niño/La Niña system and its response
to changing climates. His scholarship has been
published in premier scientific journals, including
Science and Nature. He joined Stanford in 2007 as
a research fellow and lecturer in law at Stanford Law,
teaching International Environmental Law, and as
a research fellow at the Program on Energy and
Sustainable Development in Stanford’s Freeman
Spogli Institute for International Studies. Previously,
Professor Wara was an associate in Holland & Knight’s
government practice group, where he focused on
climate change, land use, and environmental law. 

The following is Professor Wara’s commentary
“Is the global carbon market working?” (Nature,
February 2007).

IS THE GLOBAL CARBON MARKET WORKING?

A perennial problem in international climate politics
is how to engage developing nations in controlling
greenhouse-gas emissions. These countries have
more immediate priorities than climate change. Yet
they must be part of any effective solution to global
warming, for their emissions are high and rising
(although not nearly as high, on a per capita basis,
as those of the industrialized world). To encourage
developing-country participation, the Kyoto Protocol
established a global market for emissions reductions
in 2003 called the Clean Development Mechanism
(CDM). This market is now mature enough for
analysis of its successes and shortcomings.

The CDM works by paying developing countries
to adopt lower-polluting technologies than they
otherwise would. For example, rather than building
an inefficient but cheap coal-fired power plant, a
Chinese utility might choose instead to build a more
efficient gas-fired plant that emits less carbon dioxide.
The difference in potential carbon emissions between
the coal and gas plants can, after monitoring and
certification, be converted into CDM credits that
can be sold to an industrialized nation party to the
Kyoto Protocol. The revenue from the credits enables
the utility to afford the more expensive gas plant.
The purchase of low-cost credits by industrialized
nations to offset their own emissions reduces the
cost of complying with Kyoto. The mechanism
works because it is cheaper to construct low-carbon
energy infrastructure from scratch in developing
nations than to modify or replace existing technology
in industrialized nations.

The CDM has become an important component
of how European governments intend to comply
with their Kyoto commitments because it reduces
the cost of compliance. It is also essential to energy
companies and others involved in the European
cap-and-trade programme for CO2, called the
Emissions Trading Scheme (ETS). Last year, the
United Kingdom proposed that ETS emitters with
CO2 caps should be allowed to use CDM credits to
meet up to two-thirds of their ETS effort. Together,
the CDM and ETS are the keystones of an emerging
global regime of linked but distinct markets for
greenhouse-gas emission controls.

But is the CDM working? The answer depends
strongly on the criteria against which its success is
evaluated. There is near unanimous agreement that
the CDM has succeeded in engaging many buyers 

MICHAEL WARA ’06
Assistant Professor of Law, 

Research Fellow, Freeman Spogli Institute for International Studies

Is the global carbon market working?
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The regulatory regime administered by the United 
Nations has overcome both funding and logistical
hurdles to emerge as a relatively successful arbiter of
the global marketplace. These political accomplishments
are outstanding, but they are not sufficient to judge the
effort a success.

MICHAEL WARA ’06
Is the global carbon market working?

and sellers and substantially reducing emissions of
the six Kyoto Protocol gases (CO2, methane, nitrous
oxide, hydrofluorocarbons, perfluorocarbons, and
sulphur hexafluoride). So far in the CDM scheme,
the projected reductions for all these gases combined
add up to more than 1.75 billion tonnes of CO2-
equivalent emissions. This equates to annual 
reductions of 278 million tonnes, a very small
fraction of the annual global CO2 emissions (26
billion tonnes in 2003).

Active primary and secondary (resale) markets in
CDM credits have emerged, along with sophisticated
systems for verification and delivery. Developing
nations that were initially sceptical of the CDM—
notably China and India—have entered the market
with great enthusiasm and now sell the most credits.
The regulatory regime administered by the United
Nations has overcome both funding and logistical
hurdles to emerge as a relatively successful arbiter
of the global marketplace. These political accomplish-
ments are outstanding, but they are not sufficient
to judge the effort a success.

In other, and perhaps more important, ways the
CDM is failing to deliver results. Initially, the market
was expected to create strong incentives to invest in
infrastructure for low-carbon energy in developing
countries. Although many gases cause global
warming, CO2 matters most because it is emitted in
prodigious quantities and has a long atmospheric life-
time. The energy sector is generally the largest
emitter of CO2 in any country. Yet a detailed look
at CDM projects producing and selling credits 
reveals that nearly two-thirds of emissions reductions
involve neither CO2 nor energy production (see
chart in original publication).

CASHING IN

The largest volume of credits, almost 30% of the
entire market, come from capturing and destroying
trifluoromethane (HFC-23), a potent greenhouse
gas that is a by-product of the manufacture of 
refrigerant gases. At current carbon market prices
(~€10 (~US$13) per tonne of CO2) and neglecting
taxes, these HFC-23 credits amount to €4.7 billion
up to 2012 (the end of the first compliance period
of the Kyoto Protocol). In fact, HFC-23 emitters
can earn almost twice as much from CDM credits
as they can from selling refrigerant gases—by any
measure a major distortion of the market. The 
distortion exists because it is extremely cheap to cut
HFC-23 emissions from these facilities. Indeed, in
the industrialized world similar manufacturers have
chosen to reduce their emissions voluntarily. An
alternative approach to cutting HFC-23 emissions
from the small number of refrigerant producers in
the developing world (17 at the last count) would
be to pay them for the extra cost of installing the
simple technology needed to capture and destroy
HFC-23. This technological solution would cost the
developed world less than €100 million, saving an
estimated €4.6 billion in CDM credits that could
be spent on other climate-protecting uses. Similar
technological fixes could work for industrial 
emissions of nitrous oxide from nylon feedstock and
fertilizer manufacture.

TRADING PLACES

Supporters of HFC-23 projects argue that the entire
point of the CDM is to identify low-cost opportunities
to reduce emissions and once identified they should
not be skimmed off the top of the market. But the
CDM is both a market and a subsidy from 
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industrialized to developing countries. As a subsidy,
it should be judged by how effectively it reduces
emissions for each dollar expended. In these terms,
the CDM is a very inefficient subsidy. An alternative
mechanism for reducing HFC-23 would require a
separate protocol to the United Nations Framework
Convention on Climate Change but would be admin-
istratively tractable because of the small number of
installations involved. Indeed, a similar mechanism
has proved successful in compensating developing
nations for the cost of switching from ozone-depleting
substances under the Montreal Protocol.

Future emissions scenarios suggest that unless
China and India can be convinced to build mostly
efficient, low-carbon-emitting electricity-generating
plants from natural gas rather than coal over the
next one to two decades, little can be done to stem
the tide of global climate change. Perversely, the
presence of cheap non-CO2 credits such as HFC-23 in
the market is a disincentive to developing new car-
bon-limiting energy projects that would help to
achieve this goal.

There is an obvious solution to what is wrong
with the CDM: make the global carbon market a
market for CO2 rather than for all six Kyoto Protocol
gases. The first two years of the CDM have generated
high participation that could be harnessed to put
the developing world, especially China and India, on
a path to a low-carbon future. The existing structure
of the carbon market is fixed for the period of the
Kyoto Protocol. To attempt a change in mid-course
would alarm investors, but European Union govern-
ments as well as Japan can send a clear signal
that after 2012 they are interested in purchasing
CO2-only credits and that preference will be given
to projects in the energy sector.

Given sufficient warning, the energy sector in
China and India will probably meet this new demand
for low-cost carbon credits from the developed world.
Industrial emissions of HFC-23, nitrous oxide, and
methane should, at the same time, be addressed
by a separate agreement that fully compensates
producers of these gases for the cost of abating

emissions. Rich nations would save money by paying
the actual cost of abatement rather than inflated
market prices and use these savings for further
climate abatement through the CDM or other policies
and measures.

But fixing the carbon market is unlikely to be
enough to put major developing nations on a path
to low-carbon energy. Because the CDM awards
credits for the difference between baseline and 
actual emissions from a project, its impact will 
always be marginal. Ultimately, it is the baseline
emissions path that must be altered if the problem
of global warming is to be resolved.

What matters in the long term is the type of
energy infrastructure that gets locked into place in
the world economy. Tackling that problem requires
identifying economic, national security, as well as
energy priorities of the major developing economies
and then finding ways to align them with low-carbon
energy infrastructures. The CDM, no matter what
the price of carbon, is unlikely to convince China
that it makes more sense to depend on foreign
sources of natural gas than on cheaper domestic
coal. Similarly, India is unlikely to pursue nuclear
energy to significantly reduce its carbon emissions,
given the challenges of non-proliferation and nuclear
waste, without greater international support.

The CDM might have a role to play here by 
creating a secure market for future technology for
low-carbon energy. But this won’t happen while
market resources are diverted into abating waste
gases associated with the refrigerant, nylon, and
fertilizer industries. In the period beyond 2012,
signatories to Kyoto should recognize that measures
in addition to the global carbon market are needed
to set the developing world on a path towards a
sustainable-energy future. These include substantial
increases in technology investment, agreements to
share low-carbon technologies as they are developed
and a commitment to fostering resilient energy
markets and security arrangements so that it is in
the interest of key developing nations to foster low-
carbon economic growth.
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Michele Landis Dauber’s groundbreaking historical
and sociological analysis of the relationship between
welfare programs and disaster relief programs in the
formation of the modern American welfare state has
injected fresh ideas into the debate on the future
of the social safety net in the United States. She
focuses her scholarship on aspects of the history
of the New Deal and the fate of the legal doctrines
and policies it created. She has also written about
such varied topics as abortion clinic conflict, social
security privatization, affirmative action, and the
early history of administrative law during the War
of 1812. Professor Dauber received Stanford 
University’s highest teaching honor, the Walter J.
Gores Award, in 2006. She has an appointment
(by courtesy) with the Stanford University Department
of Sociology and is a faculty affiliate with the 
Stanford Center for Comparative Studies in Race
and Ethnicity. She is also faculty advisor and a
board member for Building a Better Legal Profession
(www.betterlegalprofession.org), a grassroots law
student organization focusing on mobilizing market-
based pressure for workplace reforms in large law
firms, chiefly in the areas of racial and gender equity
and work-life balance.

The following is an excerpt from Professor
Dauber’s book The Sympathetic State, due to be
published by University of Chicago Press in 2008.

CHAPTER FIVE: THE BOMB-PROOF POWER

In November 1935, Harvard Law Professor Felix
Frankfurter wrote to his longtime friend Jerome
Frank, who was then special counsel to the Public
Works Administration. In that role, Frank was 
directing the defense of a federal program that
aided the construction of municipal power plants

that would compete with private utilities. Southern
power companies, like the South Carolina giant
Duke Power, sued to stop the program, arguing that
the federal government lacked the authority under
the Constitution to spend money for the construction
of the plants. Frankfurter, who had recommended
Frank for his first government job back in 1933,
warned Frank against portraying the New Deal as a
radical innovation. Doing so would require the courts
to adopt a wholly new perspective on the limits of
national power in order to uphold the administration’s
program. Instead, Frankfurter advised Frank to seek
precedents that would establish the New Deal’s
public works program as firmly in line with traditional
conceptions of federal authority. 

Frankfurter was particularly worried that his
friend’s well-known commitment to legal realism
would lead him astray. He thought that Frank might
well decide to disregard precedent in favor of a
direct appeal to necessity. “Nothing,” he urged,
“seems to be more important than to avoid argu-
ments of novelty and of potentially far-reaching
implications.” On the contrary, Frank should try to
“employ familiar concepts, expressed in very familiar,
simple, unarousing language,” and abandon any
effort to vindicate any realist philosophy or “expose
the bunk of old arguments.” Frankfurter admonished
him to abandon his “romantic” idealism and to
focus his energy on “the simple-minded effort to
square a present case with past formulations.”

Frank bristled at Frankfurter’s input, though not
for the reason that we might expect given what we
know of both men. Frank’s Law and the Modern
Mind was one of the founding manifestos of the
Legal Realist movement. It was Frank, after all,
who was supposed to have suggested that judicial

MICHELE LANDIS DAUBER
Professor of Law, Bernard D. Bergreen Faculty Scholar, and 

Professor (by courtesy) of Sociology

The Sympathetic State
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The scope and scale of the policy changes wrought by the
New Deal called forth a multi-front legal counterattack
from business interests and defenders of states’ rights
that in turn spawned a loosely coordinated defense by
lawyers across multiple government departments. 

MICHELE LANDIS DAUBER
The Sympathetic State

decisions hinged on what judges had for breakfast.
Frank was irritated at Frankfurter’s insistence that he
abandon his theory of the judicial process in order to
win his case. But Frank was annoyed with Frankfurter
not because he disagreed with his tactical advice.
He was angry because he felt that his friend was
making such an obvious point that Frank felt his
intelligence and legal skills were being insulted. 

Clearly wounded, Frank snapped that “my
strategy has been exactly that suggested by you,
namely, to assert on behalf of the government no
more power than is necessary to justify the precise
action heretofore taken by it. You ought to know
that I do not believe in trying to vindicate abstract
principles and that to me the important thing is to
win particular cases.” Furthermore, Frank tartly noted
that he, unlike his friend the professor, had been
practicing law for 21 years and that his strategy was
always to “take the homeliest illustrations in the
simplest possible English and to bring the facts of
the case within the sanction of the least controverted
precedents.” This, to Frank, was not contrary to
legal realism; it was the very essence of it. Because
judges prefer to portray their decisions as flowing
from precedent, “it is essential to use the particular
kind of jargon and articulate one’s ideas in terms of
the particular kind of precedential language that,
so far as one can conjecture, will be most pleasing
to the particular tribunal to which the argument is
addressed.” Frank knew enough not to argue in court
that law was all “bunk” and he resented deeply the
suggestion that he would be so naïve. Back and forth
they went. Over half a dozen letters that winter, the
two men bickered over the strength of Frank’s commit-
ment to building traditional legal arguments based on
precedent despite his famous academic writing. 

If this argument strikes a discordant note today, it
is because in our standard historical understanding
the New Deal brought about a tectonic shift in the
constitutional landscape, a shift instigated in part
by the cadre of Legal Realists, including Frank and
Thurman Arnold, who became key legal strategists
within the government and whose disdain for
precedent and formalism drove the New Deal’s
constitutional revolution. Yet as the argument 
between Frank and the more conventional Frankfurter
shows, even dedicated Realists took as an absolute
imperative that they had to portray the New Deal
programs as entirely continuous with the past. In
the case of the spending programs, anyway, this
was not a task they saw as particularly arduous. As
Arnold advised Assistant Attorney General Robert
Jackson in September 1936 regarding the govern-
ment’s brief in the Social Security cases, the 
administration should avoid the suggestion that the
Act was in any way going to extend the power of the
federal government and should instead emphasize
its conformity with past practices. In Arnold’s view,
the case for the constitutionality of the program was
conclusive based on legal precedent. “There are no
cases,” he wrote, “which have to be overruled to
sustain the constitutionality of the Act.” 

Frank and Frankfurter, Arnold and Jackson,
and others such as Alger Hiss at the Agricultural 
Adjustment Administration, and Alexander Holtzoff,
Thomas Eliot and Barbara Armstrong at the 
Committee for Economic Security were prominent
members of a dense network of more anonymous
government lawyers that drafted and defended the
social welfare programs of the 1930s, including
unemployment insurance, old-age benefits, mortgage
assistance, farm subsidies, public works programs,
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and others. These lawyers were spread across a
wide range of government departments and agencies
in Washington and elsewhere in the country, with
centers of gravity at the Justice, Agriculture, and
Treasury departments. They were bound together by
a constant flow of memoranda, briefs, and meetings
from which they formed a loose consensus about
how best to draft legislation and to beat back the
multitude of court challenges to the New Deal.

It is in the legal fight to defend New Deal legisla-
tion that we see most clearly the disconnect between
our understanding of the New Deal as a break with
the past and the contemporary insistence that the
New Deal be cast, as Felix Frankfurter suggested,
as just more of the same. The scope and scale of
the policy changes wrought by the New Deal called
forth a multi-front legal counterattack from business
interests and defenders of states’ rights that in turn
spawned a loosely coordinated defense by lawyers
across multiple government departments. For the
New Deal’s legal battalions the imperative of winning
court battles propelled them to seek legal and 
factual precedents for New Deal programs. The
Administration’s lawyers were necessarily in a defen-
sive crouch, searching for the firmest legal ground
that they could find to fend off often well-financed
court challenges and hostile judges. Their response
was to try to craft legislation with an eye towards
avoiding constitutional challenges, and to seek out
well-tested grounds for arguing that their statutes
were completely consistent with the Constitution
once they found themselves in Court. 

Faced with this imperative, legal defenders of
the New Deal turned to the same history of federal
disaster relief upon which proponents of such earlier
innovations as the Freedmen’s Bureau and universal
public education had relied. They enlisted disaster
relief as support for the proposition that Congress
had broad power to spend as it saw fit, and certainly
to respond to disasters that harmed victims through
no fault of their own. The Supreme Court’s 1896
decision in Realty Company, holding that Congress’s
power to appropriate in the general welfare was

essentially beyond judicial review, was a key resource
in their argument for judicial deference to Congress’s
spending power, and New Deal lawyers repeatedly
cited it in their briefs to the Court. 

For example, Realty Company was cited 
numerous times on this point in the government’s
brief in the AAA case, United States v. Butler, a tour
de force by Assistant Solicitor General Alger Hiss
and the Justice Department’s Tax Division. They
relied on Realty Company, most relevantly for the
principle that “Congressional application of the term
‘general welfare’ cannot be. . .subject to judicial
review.” If courts could not scrutinize congressional
appropriations for moral or honorary “debt,” a term
“so familiar to our courts,” then, they argued, surely
more exotic notions like the “general welfare” were
beyond the competence of any court to decide.
Realty Company was similarly cited in the govern-
ment’s briefs in key New Deal cases, including those
involving public power generation, slum clearance,
home mortgage assistance, and Social Security.

Even Butler, in which the court struck down the
AAA, gave New Deal lawyers reason for optimism
about the ultimate usefulness of the spending power
in defending their programs so long as they were
carefully drafted to avoid constitutional problems
arising from other grounds. The AAA imposed a tax
on the processors of agricultural commodities and
used the proceeds to make benefit payments to
farmers who agreed to reduce their production. The
idea was to constrict the supply of commodities
and thereby raise depressed farm prices in order to
restore rural purchasing power to pre-war levels. As
the CES did with Social Security, the government
rested its case for the AAA on the capacious and
generally unreviewable power of Congress to tax
and appropriate for the general welfare. 

However, the majority discussed the issue just
long enough to reject the processors’ claim that
Congress could spend only for enumerated powers
rather than in the general welfare, a field over which
Congress had “a wide range of discretion.” The
Court then explicitly sidestepped the question of
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Even though the stakes were high, defending the New
Deal was ordinary legal work, fundamentally concerned
with winning today’s case. 

MICHELE LANDIS DAUBER
The Sympathetic State

whether spending in aid of agriculture was within
the general welfare, despite the fact that the opinion
termed this issue the “great and controlling question
in the case.” Instead, the Court resorted to a tortured
argument that the Act was an improper attempt to
regulate agriculture, a subject reserved to the states
according to the 10th Amendment. Rather than
undertake the first-ever judicial review of Congress’s
exercise of the spending power, the Court turned
to another basis for invalidating the law. That the
Court chose the alternative route is evidence for the
power of the Realty Company precedent, and in
fact Butler was subsequently cited in the New Deal
cases discussed above for the proposition that
Congress was entitled to nearly unlimited deference
in spending under the General Welfare Clause.

Judges’ decisions are the outcomes of a process
of lawyers’ mobilizing precedents, cases, briefs,
and rules of procedure. Court opinions, including
Supreme Court opinions, tend to obscure this 
mobilization by placing the judge’s reasoning process
in the foreground and the work of lawyers in the
background, visible only in occasional references
to briefs or to (usually rejected) arguments. But the
view from the archives of the government agencies
in which the government lawyers worked is instruc-
tive: yards and yards of boxes filled with memos,
draft briefs with scribbled notes by lawyers like
Alger Hiss and Jerome Frank, requests for copies
of court filings, and so on. This chapter investigates
this work of mobilization in order to understand
how lawyers for the New Deal came to rely on 
arguments about federal spending and disaster relief
in defending the New Deal.

Even though the stakes were high, defending the
New Deal was ordinary legal work, fundamentally

concerned with winning today’s case. The New
Deal lawyers discussed in this chapter did exactly
what lawyers before and since have done: they
drew on their law school training for basic legal
concepts, paged through court opinions looking
for precedents, read each other’s work looking 
for winning arguments, tried to curry favor with 
professors and supervisors, and sought to build
careers by winning cases. The legal strategy pursued
by the New Deal seems novel to us now, but at the
time it represented the mainstream, particularly in
the networks in which the New Deal lawyers worked.
Conversely, many opponents of the New Deal such
as John Davis and other students of the Tuckers of
Virginia were drawn from a different network, one
with its locus in Southern interests concerned about
the potential of the General Welfare Clause to further
the growth of an overweening national power.



THE LEGAL STRATEGY PURSUED BY THE NEW DEAL SEEMS

NOVEL TO US NOW, BUT AT THE TIME IT REPRESENTED

THE MAINSTREAM, PARTICULARLY IN THE NETWORKS IN

WHICH THE NEW DEAL LAWYERS WORKED. 
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Mariano-Florentino Cuéllar’s scholarship focuses on
how organizations cope with the legal responsibility
of managing complex criminal justice, regulatory,
and international security issues. He has published
a leading paper on the regulation of criminal financial
activity and one of the most exhaustive empirical
case studies of public participation in regulatory
rulemaking proceedings. Recent projects include an
examination of the role of criminal enforcement in
managing transnational threats, immigration and
refugee policy in the United States and the developing
world, and the scope of “national security” during
the administrations of Franklin Roosevelt and George
W. Bush. Before joining the law school faculty,
Professor Cuéllar worked in government, serving in
the Clinton administration as senior advisor to the
U.S. Treasury Department’s under secretary for
enforcement and co-chairing the initiatives sub-
committee of the U.S. Attorney General’s Council
on White Collar Crime.

The following is an excerpt from Professor Cuéllar’s
paper “The Untold Story of al-Qaeda’s Administrative
Law Dilemmas” (Minnesota Law Review, May 2007).

In 1999, al-Qaeda leaders asked for an accounting
from a Yemeni cell leader who had been provided
with funds. In response to the report he provided, the
Yemeni received the following e-mail from Ayman al
Zawahiri, already one of al-Qaeda’s major figures:

With all due respect, this is not an accounting.
It’s a summary accounting. For example, you
didn’t write any dates, and many of the items
are vague. The analysis of the summary shows
the following: 1-you received a total of $22,301.
Of course, you didn’t mention the period over
which this sum was received. Our activities only

benefited from a negligible portion of the money.
This means that you received and distributed the
money as you please . . . 2-Salaries amounted
to $10,085—45 percent of the money. I had
told you in my fax. . . . That we’ve been receiving
only half salaries for five months. What is your
reaction or response to this? 3-Loans amounted
to $2,190. Why did you give out loans? Didn’t
I give clear orders to Muhammad Saleh to . . .
refer any loan requests to me? We have already
had long discussions on this topic. . . .
Such bickering over financial resources belies the

stereotypical image of terrorist networks uniformly
populated by cadres of operatives desperately eager
to die for their cause. In fact, conventional wisdom
suggests that terrorist networks such as al-Qaeda
are quintessentially different from the complex 
national security and regulatory bureaucracies
charged with countering the threat that terrorists
pose. Discussions of legal changes following the
September 11 attacks are often clouded by a 
seductive assumption derived from that conventional
wisdom: that the nation’s terrorist adversaries can be
understood as nimble, endlessly adaptable actors
simultaneously able to capture the advantages of
decentralization while functioning as a unitary actor
motivated by a single coherent goal.

This Article shows this assumption to be 
profoundly misleading. Terrorist organizations are
complex entities. They are enveloped in a multitude
of organizational problems that necessarily make
principled discussions of legal responses to terrorism
far more intricate than conventional wisdom might
suggest. 

The alternative is not to forswear the instrumental
analysis of counter-terrorism tactics. Instead, the
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Terrorists, like drug cartels and legislatures, are a
“they,” not an “it,” best understood as organized entities
facing some of the same institutional problems that
conventional state bureaucracies face.
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key to any reasonable policy response lies in 
systematically examining the strategic dilemmas
and organizational challenges confronting terrorist
networks such as al-Qaeda. Terrorists, like drug
cartels and legislatures, are a “they,” not an “it,”
best understood as organized entities facing some
of the same institutional problems that conventional
state bureaucracies face. Though animated by 
different strategic imperatives, leaders of terrorist
networks and managers of public agencies shoulder
common burdens. Their power depends on mitigating
principal-agent problems. They must harness expert
knowledge, and they yearn for a beguiling yet end-
lessly elusive synthesis of technocracy and political
vision. Their power depends in part on fostering
favorable public perceptions and adjudicating 
disputes. In short, both terrorist networks and 
conventional public agencies are burdened by some
of the challenges routinely managed by U.S. admin-
istrative law. While scrutinizing the administrative
problems of al-Qaeda and analogous organizations
is manifestly more challenging than merely restating
common assumptions about non-state actors, this
scrutiny will reward scholars and policymakers with
a host of valuable insights crucial to any defensible
evaluation of post-September 11 legal changes.

My argument focuses on three insights in 
particular. First, although circumstances have forced
terrorist networks to adopt a measure of decentral-
ization, those networks have often sought to build
administrative procedures and law-like hierarchical
arrangements to strike a balance between flexibility
and control and to mitigate the recurring organiza-
tional problems associated with managing painfully
scarce resources. Second, policymakers should
evaluate counter-terrorism policies on the basis of

whether they exacerbate terrorist networks’ ongoing
organizational challenges—challenges such as
fostering public approval and mitigating agency
problems—at a reasonable cost. Third, adminis-
trative arrangements characteristic of how advanced
industrialized democracies manage organizational
problems are valuable in part because they tend to
manage pervasive organizational problems more
effectively than non-state terrorist actors manage
such problems. In contrast, a less organization-
focused evaluation of terrorist networks is likely to
emphasize simple but misleading assumptions over
complexity, shorter-term tactical gains over gradual
strategic progress, and worst-case scenarios about
the threats posed by terrorist networks rather than
the considerable organizational difficulties and
trade-offs our terrorist adversaries face in carrying
out their most lethal attacks.

Peering inside a terrorist network may seem like
a nearly impossible task. After all, both experience
(with the failures of our own intelligence bureau-
cracies) and intuition (about terrorist networks’ 
incentives for secrecy) suggest that we can do little
more than speculate about questions such as what
al-Qaeda’s ultimate strategic objectives are and
what organizational challenges it faces in achieving
those objectives. Surprisingly, this turns out not
to be the case. In the months and years following
September 11, senior al-Qaeda strategists and
sympathizers disseminated documents divulging the
terrorist network’s aims and its internal management
dilemmas. Some of these have been posted on the
Internet; others have been recently declassified.
When we examine these documents in the context
of emerging political science literature on the 
organizational dilemmas associated with terrorist
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activity, these jihadi strategic studies (as some 
observers have christened) provide a revealing 
portrait of al-Qaeda’s goals. Al-Qaeda emerges as
an organization that delegates power and money to
regional affiliates who carry out recruiting, terrorist
attacks, and political organizing. Though it is decen-
tralized, it appears still to have a coherent leadership
structure and a cadre of strategic thinkers to chart
its future course. Both the leadership and the
strategists are bent on turning the organization into
a social movement with broad appeal in the Muslim
world. In this quest they are aided by U.S. policies
that provoke outrage among rank and file Muslims,
and they are frustrated by the fact that some 
supporters have competing goals, like getting rich.

These realities play out in illicit terrorist organ-
izations that are unquestionably unique. Plainly,
al-Qaeda and its imitators differ in a host of ways
from a bureaucratized nation-state, and even to
some extent from previous insurgencies and other
illicit organizations. The irony is that scholars and
policymakers can only fully grasp those distinctions,
and their potentially subtle policy implications, after
recognizing the extent to which terrorist networks face
a class of dilemmas that reflect—and sometimes
even mirror—those of the Defense Department,
the Food and Drug Administration, the National 
Intelligence Director, and United Nations 
Peacekeeping Operations. Indeed, when the jihadi
strategic studies are read in the context of political
scientists’ work on terrorist organizations, they reveal
the extent to which terrorist networks confront
problems that are analogous to those of our own
administrative law. Common predicaments include
delegating executive and quasi-legislative powers to
subordinate entities, harnessing expertise, solving
problems associated with participation and 
legitimacy, and adjudicating disputes. Although 
al-Qaeda strategists have been forced to manage
their myriad of internal administrative dilemmas
without the precise equivalent of administrative
law, some strategists have occasionally identified
the need to build the functional equivalent of 

bureaucratized, hierarchical, and even law-like
structures to manage their administrative problems.
They have recognized the devilish trade-offs between
the flexible, decentralized structure that allegedly
makes the organization so dangerous and regularized
procedures and more centralized hierarchy that offer
substantial benefits. 

It may be tempting to ignore these parallels,
but it is also risky. In a world where conventional
wisdom stresses the allegedly unique flexibility and
post-modern structure of al-Qaeda-type terrorist 
organizations, citizens and policymakers would do
well to recognize some of the parallels between
our own established institutions and these nascent
ones. The more policymakers begin to see al-Qaeda
and its counterparts as entities struggling to solve
their internal administrative law-related dilemmas,
the better they will understand how to disrupt those
networks’ efforts.

And there may be a subtler, but no less important,
implication. In the process of adopting a more 
nuanced perspective on the organization of terrorist
networks, citizens and policymakers may also better
appreciate how administrative arrangements help
advanced industrialized nations forge reasoned 
responses to a wide variety of threats, whether
they arise from food adulteration, environmental
degradation, or terrorist attacks. Inasmuch as 
organizational success depends on managing
agency problems, generating information, securing
legitimacy and participation, and adjudicating 
disputes, citizens and policymakers should under-
stand strategic conflicts in part as a contest between
dueling systems of administrative law. Indeed, when
Americans evaluate the implications of presidential
decisions to sidestep the literal terms of the Foreign
Intelligence Surveillance Act, they would do well
to focus on more than just the short-term tactical
implications of the president’s decision. They should
also weigh the price of interfering with an institutional
arrangement designed to mitigate the same type of
internal management problem that terrorist networks
are themselves struggling to overcome.
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Barbara van Schewick’s research focuses on the
economic, regulatory, and strategic implications 
of communication networks. An internationally
recognized expert on law and communications
technology, she explores how changes in the archi-
tecture of computer networks affect the economic
environment for innovation and competition on the
Internet and how the law should react to these
changes. A leading expert on the issue of network
neutrality, Professor van Schewick authored “Towards
an Economic Framework for Network Neutrality,”
which appeared in the Journal of Telecommunications
and High Technology Law in spring 2007 and is
considered one of the seminal works on this issue.
Prior to joining the Stanford Law School faculty, she
was a senior researcher at the Technical University
Berlin, Germany, and a nonresidential fellow of
Stanford Law’s Center for Internet and Society,
which she now co-directs. In addition to teaching
law, she is an assistant professor of electrical 
engineering (by courtesy).

The following is an excerpt from Professor van
Schewick’s paper “Network Neutrality and the
Economics of an Information Superhighway: A Reply
to Professor Yoo” (Jurimetrics, Summer 2007),
co-written with Brett M. Frischmann, an associate
professor at Loyola University Chicago School of Law.

THE REAL TRAGEDY OF THE INTERNET COMMONS IS 
IGNORING THE COMEDY

In a series of law review articles, Professor
Christopher Yoo has argued against network neutrality
regulation and in favor of what he calls network
diversity. Yoo mounts a sophisticated economic
attack on network neutrality, drawing from economic
theories pertaining to congestion, club goods, public

goods, vertical integration, industrial organization,
and other economic sub-disciplines. Yet he draws
selectively. For example, his discussion of congestion
and club goods is partial in that he ignores the set
of congestible club goods that are most comparable
to the Internet—public infrastructure. Yoo focuses
on the negative externalities generated by users
(i.e., congestion) but barely considers the positive
externalities generated by users (he simply assumes
that they are best internalized by network owners).
Yoo appeals to vertical integration theory to support
his trumpeting of “network diversity” as the clarion
call for the Internet, but he myopically focuses on
the teaching of the Chicago School of economics
and fails to consider adequately the extensive post-
Chicago School literature. And so on.

In this article, we reply to Professor Yoo’s 
writings on the economics of network neutrality, in
particular to his recent article on network neutrality
and the economics of congestion, and present many
arguments that he ignores.

I. INTRODUCTION

Network neutrality has received a great deal of
attention recently, not just from legal academics and
telecommunications experts, but from our elected
representatives, the relevant agencies, and the press.
Our representatives have held multiple hearings on
network neutrality and are actively considering
whether to include a provision aimed at preserving
network neutrality in pending telecommunications
reform legislation. The Federal Communications
Commission and the Federal Trade Commission
are also considering the issue. The press has been
drawn to the debate by declarations that the fate of
the Internet as we know it is at stake.
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Despite the complexity of Yoo’s theoretical arguments,
his analysis of the economics of congestion leads to a
simple conclusion: leave it to the network owners to 
decide how best to manage congestion on their networks,
and rest assured that they will do what is sensible from
a social perspective.

BARBARA VAN SCHEWICK
Network Neutrality and the Economics of an Information
Superhighway: A Reply to Professor Yoo

The current Internet infrastructure evolved with
the so-called “end-to-end” design principle as 
its central tenet. To preserve the robustness and
evolvability of the network and to allow applications
to be easily layered on top of it, the broad version
of this design principle recommends that the lower
layers of the network be as general as possible,
while all application-specific functionality should
be concentrated at higher layers at end hosts. It
is implemented in the logical infrastructure of the
Internet through the Internet Protocol which provides
a general, technology- and application-independent
interface to the lower layers of the network. As 
a consequence of this design, the network was
application-blind; this prevented infrastructure
providers from distinguishing between the applica-
tions and content running over the network and
from affecting their execution.

End-to-end design sustains an infrastructure
commons by insulating end-users from market-driven
restrictions on access and use. If infrastructure
providers follow the broad version of the end-to-end
arguments, they cannot distinguish between end-
uses, they cannot base access decisions or pricing
on how those packets may be used; nor can they
optimize the infrastructure for a particular class of
end-uses. Functionally, the end-to-end principle acts
as a limitation on the property rights of network
owners, much like fair use operates as a limitation
on the rights of copyright owners.

There is considerable pressure for change:
pressure to replace the existing “dumb,” open archi-
tecture with an “intelligent,” restrictive architecture
capable of differentiating and discriminating among
end-uses and end-users; pressure for property rights
evolution so that network owners may more fully

internalize externalities and appropriate the value
of the Internet. This pressure comes from many
sources, including the Internet’s evolution to broad-
band (infrastructure, applications, and content),
the rapid increase in users, demand for latency-
sensitive applications such as video-on-demand
and IP telephony, demand for security measures
and spam regulation measures implemented at
the “core” of the Internet, and, more generally and
importantly, demand for increased returns on 
infrastructure investments.

In response to these pressures, technology has
become available that enables network owners to
“look into” the packets traveling across their net-
works to determine the application or web page
they belong to and affect the transport of packets
based on this information. At the same time, the
Federal Communications Commission has removed
most of the regulations that governed the behavior
of providers of broadband networks in the past
by classifying the provision of broadband Internet
access services over cable or DSL as an “information
service” which is regulated under Title I of the
Communications Act.

These developments have given rise to the
network neutrality debate. Network neutrality 
proponents are concerned that network providers
may use the new technology to exclude applications
and content from their networks or discriminate
against them. They contend that the threat of 
discrimination will reduce unaffiliated application
and content developers’ incentives to innovate and
that the resulting reduction in application-level
innovation will be bad for society. More generally,
network neutrality proponents fear that allowing
network providers to exclude applications, content,
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or other uses at will or to discriminate against them
may significantly reduce the Internet’s value for
society. According to them, the value of the Internet
as a general purpose technology does not stem
from the existence of the Internet as such, but from
the benefits resulting from the use of the Internet in
all areas of the economy and society and from the
benefits derived from the various private, public, and
non-market goods produced by users that depend
upon the Internet as an essential input.

Network neutrality rules are designed to prevent
all this from happening. In other words, network
neutrality rules are rules that would prevent network
providers from excluding applications or content
from their networks or from discriminating against
them. While network neutrality proponents disagree
whether certain types of behavior should be for-
bidden under a network neutrality regime or not,
a ban on blocking of and discrimination against
applications and content is at the core of all network
neutrality proposals.

In the legal community, Professor Christopher
Yoo has become the most vocal and prominent
legal scholar arguing against network neutrality;
his arguments have garnered significant attention
and traction in the network neutrality debate. Yoo
mounts a sophisticated economic attack on network
neutrality, drawing from economic theories pertaining
to congestion, club goods, public goods, vertical
integration, industrial organization, and other 
economic sub-disciplines. For someone not familiar
with these theories, Yoo’s theoretical case against
network neutrality may seem persuasive. Yet there
are aspects of these theories that make his case
much less convincing than it appears. Therefore, our
goal in this article is to reply to Yoo’s writings, in
particular to his recent article on network neutrality
and the economics of congestion, and to highlight
many arguments that he ignores.

We focus on the following three arguments:
1. In his article on network neutrality and the

economics of congestion, Yoo draws on the economics
of congestion to present a new justification for some

of the use restrictions that have been observed in
practice. According to him, certain use restrictions
constitute an efficient means to force users to inter-
nalize congestion costs. By showing that there are
efficient instances of discrimination that would be
prohibited under a general ban on blocking and
discrimination, Yoo intends to rebut the case for per
se illegality of blocking and discrimination.

We take up this argument in Part II below. As
we demonstrate, Yoo’s attempt to justify use restric-
tions on the basis of the economics of congestion
lacks the theoretical support that he claims. While
the existing literature on the economics of congestion
has focused on the choice between flat-rate pricing
and usage-sensitive pricing as means to prevent
congestion, Yoo presents use restrictions as the
overlooked solution to the problem of forcing users to
internalize congestion costs. Based on speculations
that the transaction costs of metering usage are
prohibitively high, Yoo advocates use restrictions
as an institutional arrangement that forces users
to internalize congestion costs while minimizing
transaction costs. Despite the complexity of Yoo’s
theoretical arguments, his analysis of the economics
of congestion leads to a simple conclusion: leave
it to the network owners to decide how best to
manage congestion on their networks, and rest
assured that they will do what is sensible from a
social perspective.

Our analysis reveals a number of problems with
this theory: First, transaction costs are not prohibi-
tively high. Contrary to Yoo’s speculations, Internet
technology does not present any major obstacles to
metering usage. Standardized technology is available
that enables network providers to meter usage;
network providers in other countries routinely take
advantage of these technologies to offer a variety
of different pricing plans. In the absence of high
transaction costs, the case for employing use restric-
tions as Coasean proxies, i.e., as proxies for metering
usage, is considerably weakened at best.

Second, Yoo’s comparison of the different insti-
tutional arrangements for internalizing congestion
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To the extent that network providers discriminate on
the basis of application, the resulting reduction in 
independent providers’ incentives to innovate reduces
the overall amount of innovation in the markets for
complementary products. 
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costs is incomplete: in focusing on transaction
costs, Yoo neglects the fact that the different means
for internalizing congestion costs involve different
social costs. As we show, Yoo either marginalizes
or ignores them. More generally, in focusing on the
problem of how to force users to internalize the
negative externalities associated with additional
uses, Yoo overlooks the potential positive externalities
associated with these uses.

Third, Yoo’s confidence in network providers’
ability to do what’s best for society is not justified:
as we show, network providers are not necessarily in
a position to internalize the social costs associated
with measures to reduce congestion; there is a
wedge between their private and social interests
in this respect, and it is this wedge that network
neutrality regulation intends to address.

Beyond theory, a close analysis of the examples
analyzed by Yoo reveals that only one of the six
classes of use restrictions discussed by Yoo actually
constitutes a useful proxy for bandwidth-intensive
uses, while also being relevant to the network
neutrality debate. Thus, even if Yoo’s general theory
on the economics of congestion had merit, it is less
relevant to the network neutrality debate than it
might seem.

2. Yoo argues that instances of anticompetitive
discrimination are far too limited to merit a blanket
restriction on discrimination. Drawing on Chicago
School reasoning with respect to vertical integra-
tion, he argues that in most cases, exclusionary
conduct by network providers is unlikely to be anti-
competitive. Based on the theory that competition
in the market for Internet access services will 
prevent anticompetitive conduct in complementary
markets and that the relevant market for deter-

mining the amount of competition is the nationwide
market for Internet access services, he argues that
the relevant nationwide market for Internet access
services is sufficiently competitive to mitigate 
the problem.

We address this argument in Part III A below. As
we show, Yoo fails to fully engage the vast post-
Chicago literature on the limits of the one monopoly
rent argument as well as recent research applying
this literature to the network neutrality context. As
this literature shows, incentives to discriminate are
far more widespread than Yoo makes it appear.
Moreover, such incentives exist not only if the net-
work provider is a local monopolist in the market
for last-mile broadband access. Contrary to what
is commonly assumed, even limited competition
in the local market is not sufficient to remove the
ability and incentive to discriminate. In any event,
the disciplining effect of competition—to the extent
it exists—depends on the amount of concentration
in the local market for Internet access services. To
the extent that network providers discriminate on
the basis of application, the resulting reduction in
independent providers’ incentives to innovate reduces
the overall amount of innovation in the markets for
complementary products. Due to the characteristic
of the Internet as a general purpose technology,
such a reduction has the potential to significantly
limit economic growth.

3. Yoo rejects calls for network neutrality regula-
tion due to their impact on competition in the market
for last-mile broadband access. This is based on the
belief that the penultimate goal of communications
policy should be to increase competition in this
market, which is less competitive than the markets
for applications and content. 
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We engage this argument in Part III B below.
Yoo contends that network neutrality regulation
would harm competition in the market for broad-
band Internet access and reduce network providers’
incentives to invest in infrastructure. As we show,
the impact of network neutrality regulation on
competition in the market for last-mile broadband
networks is not as bad as Yoo makes it seem.

It is correct, though, that by preventing network
providers from discriminating against unaffiliated
providers in the market for complementary products,
network neutrality rules would reduce network
providers’ profits and, consequently, their incentives
to invest in the deployment of broadband networks.
Thus, there is a trade-off that network neutrality
proponents recognize as well. The degree to which
incentives would be dampened is unknown, however,
and remains a subject of speculation.

The extent of the problem is unclear right now,
but even if there is a problem, it is far from obvious
whether the solution is to refrain from network
neutrality regulation and enable network providers
to discriminate against content and applications. By
focusing only on the market for last-mile broadband
networks, Yoo not only neglects the importance of
unfettered application-level innovation for realizing
economic growth and the role of a nondiscriminatory
access regime in fostering the production of a wide
range of public and non-market goods. He also
neglects that there are other ways to solve the
problem of broadband deployment that would 
not impede competition and innovation in 
complementary markets.

Copyright © 2007 by the American Bar Association.
Reprinted with permission.
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Amalia D Kessler’s scholarship explores the roots
of modern market culture and of present-day due
process norms. She is the recipient of the 2005
Surrency Prize, awarded by the American Society
for Legal History, for her article examining the
influence of religious norms on the development
of commercial law. Her groundbreaking book, A
Revolution in Commerce: The Parisian Merchant
Court and the Rise of Commercial Society in
Eighteenth-Century France, provides the first
comprehensive account of the juridiction consulaire,
or merchant court, of 18th-century Paris. Currently,
Professor Kessler is studying the forgotten history of
equity procedure in the Anglo-American tradition and
its implications for comparative legal scholarship
and for due process. She has an appointment (by
courtesy) with the Stanford University Department
of History.

The following is an excerpt from Professor
Kessler’s recently published book A Revolution in
Commerce: The Parisian Merchant Court and the
Rise of Commercial Society in Eighteenth-Century
France (Yale University Press, October 2007).

In the spring and summer of 1790, the Constituent
Assembly of revolutionary France set about the
massive task of restructuring the judiciary—that
set of institutions that for many revolutionaries most
fully embodied the evils of the Old Regime. The
end results of its endeavors are well known. After
abolishing the organized bar, the Assembly made
permanent the ouster of the dreaded parlements
and the lower royal courts (including bailliages,
sénéchaussées, and présidiaux). In their place, it
created an entirely new set of courts to be headed
by salaried bureaucrats, rather than venal office-

holders, whose powers were to be strictly confined
to the judicial rather than legislative sphere. At the
same time, the Assembly instituted a panoply of
more informal and democratic dispute-resolution
mechanisms, including criminal juries and justices
of the peace. As the Revolution became progressively
more radical, the Assembly sought to wrest dispute
resolution from professionally trained judges and
lawyers. Accordingly, it created arbitral institutions,
such as family courts staffed by the litigants’
relatives and friends, and later declared (though
never implemented) its intent to replace the entire
court system with annually elected ‘‘public arbiters’’
(arbitres publics). With the passing of the Terror,
revolutionary distaste for legal formality and
professionalism receded, as did the more radical
attempts to remake the judicial system. Lawyers
returned and arbitration largely disappeared, but
the new bureaucratic court system instituted by the
revolutionaries in 1790 remained.

While this broad-brushed narrative of the revo-
lutionaries’ efforts to remake the judicial system is
familiar, there is at least one aspect of the story that
has received short shrift. On May 27, 1790, just a
few months before the National Assembly passed
the judiciary act that undertook the fundamental
restructuring of the court system, its deputies agreed
after very little debate that there was one judicial
institution of the Old Regime that could and should
remain essentially unchanged: the juridictions
consulaires, or merchant courts. As one deputy
explained, ‘‘We. . .have been for a long time
unaware of the advantages [of commerce]; we have
remained behind other peoples because of the
brutal impact [choc] of royal authority and feudal
power.’’ Accordingly, while the monarchy had the
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Over the course of the eighteenth century, a traditional
conception of commerce as a public hazard that had
to be carefully regulated increasingly (though never
entirely) gave way to a modern conception of commerce
as free private exchange naturally redounding to the
social good.
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in Eighteenth-Century France

wisdom to establish merchant courts in the late
sixteenth century, the ordinary courts of the Old
Regime, including both the lower royal courts and
the parlements, were ‘‘jealous of their jurisdiction
[and] tried to strip them of it.’’ With the Revolution,
however, France had finally arrived ‘‘at a moment in
which commerce [was] delivered from the shackles
and prejudices that enchained it. . .in which it will
be a resource for all citizens.’’ At this moment of
enlightenment, there was no question but that ‘‘the
merchant courts. . .[be] preserved.’’ Thus, renamed
and very modestly reconfigured, the Old Regime
merchant courts survived the Revolution’s overhaul
of the judiciary—and then, remarkably, survived the
Revolution as well. And while their existence has
been challenged in recent years, these extraordinarily
long-lived institutions continue to operate in the
twenty-first century. This book is a history of the
merchant courts of eighteenth-century France—
and, in particular, of the juridiction consulaire de
Paris, or Parisian Merchant Court, which was
designated by the monarchy and its sister courts as
the leading such institution. As such, it tackles two
distinct but related tasks, each quite difficult. First,
it undertakes the challenging technical business
of reconstructing the actual, daily workings of this
far-away court in a far-away society. As we shall
see, this is a task at which legal historians have
failed—to date.

Yet there is far more to legal history than mere
technical reconstruction. The law—even a corner of
the law as seemingly limited as commercial law—
belongs to a broader culture and society; and the
legal historian must relate the technical law to a
wealth of other aspects of history. Accordingly this is
a book not just about commercial law but about

commercial law in the context of eighteenth-century
French neighborhoods, family relations, and religion.
It is a book not only about early-modern partnerships
but about early-modern partnerships as seen through
the theological eyes of anxious moralists like the
Jansenists. It is a book not only about commercial
arbitration but about commercial arbitration in a
world supervised by priests who pried into every
corner of private life. It is a book, in short, about
law and society.

In thus situating the Parisian Merchant Court
within a broader social context, the book focuses on
how the elite merchants responsible for the court’s
operation sought to navigate the complex changes
in commercial practice and relations, and in royal
administration, that accompanied the rise of
commercial society. These changes engendered a
set of problems—legal, social, political, and moral—
that were, this book argues, profoundly difficult.
And in their efforts to address these problems,
merchants helped to transform legal doctrine, as
well as broader social and political institutions,
in ways that contributed to what I am calling a
revolution in commerce.

By ‘‘revolution’’ I mean to refer to a complex set
of interrelated phenomena, including fundamental
transformations in commercial practice and concep-
tions of commerce, which ultimately fed into the
vastly complex social and political revolution of 1789.
As concerns commercial practice, the eighteenth
century witnessed a remarkable expansion in the
use of commercial paper, fueled by the emergence
of the principle of negotiability and associated
practices, which served greatly to increase holders’
ability to enforce payment. The widespread use of
negotiable paper dramatically increased access to
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short-term credit, which in turn played a key role
in facilitating the significant growth in trade (both
foreign and domestic) that occurred over the course
of the century. Such paper, moreover, fueled a
number of new and controversial market practices,
ranging from the development of a volatile exchange,
or bourse, to the emergence of a consumer-oriented
economy (characterized by the mass advertising of,
and increased access to, many goods, including
those once reserved for a noble elite).

The merchants studied in this book, however,
contributed not only to these changes in commercial
practice but also to a fundamental reconceptualization
of commerce, thus helping to provoke a profound
reconfiguration of social relations, state regulation,
and even political governance. Over the course of
the eighteenth century, a traditional conception of
commerce as a public hazard that had to be carefully
regulated increasingly (though never entirely) gave
way to a modern conception of commerce as free
private exchange naturally redounding to the social
good. While the merchants studied in this book were
not themselves advocates of laissez-faire—and were,
in fact, committed defenders (and leaders) of the
guild system—they played a very important part
in enabling and promoting this reconceptualization
of commerce. And by deploying the new conception
of commerce as part of the merchant courts’ ongoing
struggles with other corporate entities for status
and jurisdiction, merchants achieved important,
real-world, institutional changes—including notably,
partially transforming the basis of merchant court
jurisdiction from the merchant status of the litigants
to the commercial nature of the litigation.

The reconceptualization of commerce to which
merchants so greatly contributed thus served to
undermine the assumptions underlying the corporatist
order and to help make possible the Revolution of
1789—including, in particular, the revolutionaries’
decision to dismantle the corporatist system, and
eventually the guilds. But precisely because the
merchant courts had long sought to legitimate
themselves by means of a modern (functionalist,

rather than corporatist) conception of commerce,
they, alone among judicial institutions of the Old
Regime, managed to survive the revolutionary
upheaval. Moreover, as merchants came to view
commerce as a necessary, natural, and socially
beneficent force, so too they came to believe that
those responsible for undertaking it—and thus for
producing the wealth that sustains the social order—
are entitled to a voice in governance. By organizing
joint campaigns to petition the monarchy on behalf
of common interests, eighteenth-century merchants
increasingly institutionalized this claim to political
participation—ultimately demanding representation
in the Estates General in the fall of 1788. And while
they were denied representation as a (national)
corps of commerce, their insistence that those
who engage in economically productive activity are
entitled to representation was thereafter embraced
by the Third Estate in its decision to declare itself
the National Assembly.
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Jenny S. Martinez’s scholarship makes the first major
attempt to analyze the ramifications of the increasing
number of international tribunals operating without
any supervening sovereign authority. She argued the
2004 case of Rumsfeld v. Padilla before the U.S.
Supreme Court, seeking to clarify the constitutional
protections available to post-9/11 “enemy combatants”
who are U.S. citizens. Professor Martinez has also
served as a consultant for both Human Rights First
and the International Center for Transitional Justice.
She clerked for Justice Stephen Breyer (BA ’59) of
the U.S. Supreme Court and Judge Guido Calabresi
of the U.S. Court of Appeals for the Second Circuit,
and she was an associate legal officer for Judge
Patricia Wald of the U.N. International Criminal
Tribunal for the Former Yugoslavia.

The following is an excerpt from Professor 
Martinez’s article “Antislavery Courts and the Dawn of
International Human Rights Law” (Yale Law Journal,
January 2008).

INTRODUCTION

Almost exactly two centuries ago, in March 1807,
both the United States and Great Britain passed
landmark legislation prohibiting the slave trade.
The anniversary of this event has been marked with
fanfare in both countries. But these celebrations
mask the fact that the transatlantic slave trade
continued for another sixty years before it was finally
suppressed. This Article is about those sixty years
and the surprising and forgotten role that interna-
tional law and international courts played in the
extinction of the slave trade. 

Between 1817 and 1871, bilateral treaties
between Britain and several other countries (even-
tually including the United States) led to the 

establishment of international courts for the 
suppression of the slave trade. Though all but 
forgotten today, these antislavery courts were the
first international human rights courts. They were
made up of judges from different countries. They sat
on a permanent, continuing basis, and they applied
international law. The courts explicitly aimed to
promote humanitarian objectives. Though the courts
were extremely active for only a few years, over the
treaties’ lifespan, the courts heard more than 600
cases and freed almost 80,000 slaves found aboard
illegal slave trading vessels. During their peak years
of operation, the courts heard cases that may have
involved as many as one out of every five or six
ships involved in the transatlantic slave trade. 

These international antislavery courts have 
received scant attention from historians, and legal
scholars have almost completely ignored them. To
be sure, the cases they adjudicated represented
only a fraction of the transatlantic slave trade from
West Africa, and they left the East African slave
trade untouched. Social, economic, political, and
military factors created an environment amenable
to the formation of the courts, and it is difficult to
untangle the causal role played by these factors from
the role of the courts themselves in the ultimate
global abolition of the slave trade. The final suppres-
sion of the slave trade only occurred when changes
in attitudes toward the trade in various countries led
to effective enforcement of domestic laws against the
traffic; these changes in domestic attitudes appear
linked at least in part to international efforts to ban
the slave trade, though other factors likely played a
role as well. But regardless of the weight of various
causal factors in the suppression of the slave trade,
an international legal institution that had a direct
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The antislavery movement’s use of international law
and legal institutions as part of a broader social, political,
and military strategy can help us better understand the
potential role of international law today in bringing
about improvements in human rights.

JENNY S. MARTINEZ
Antislavery Courts and the Dawn of International 
Human Rights Law

and tangible impact on nearly 80,000 human lives
should be far more than a footnote in the history
of international law. Modern international courts—
about which tens of thousands of scholarly pages
have been spilled—measure their successes on a
much smaller scale.

In addition to its intrinsic historical interest, the
story of the antislavery courts has important impli-
cations for contemporary issues in international law.
Most legal scholars view international courts and
international human rights law largely as post-World
War II phenomena, with the Nuremberg trials of the
Nazi war criminals and the founding of the United
Nations as the seminal moments in the turn to 
international law as a mechanism for protecting 
individual rights. But in fact, the nineteenth-century
slavery abolition movement was the first successful
international human rights campaign, and interna-
tional treaties and courts were its central features. 

The history of the antislavery courts also reveals
a more complex interrelationship between state
power, moral ideas, and domestic and international
legal institutions than many contemporary theories
of international law and relations acknowledge.
Great Britain, the main instigator of the antislavery
treaties, no doubt would not have campaigned so
strongly for abolition if it had been truly devastating
to its economic and political interests. Yet substantial
evidence shows that Britain’s abolition policy was
motivated by genuine humanitarian concerns and
that the policy inflicted significant economic costs on
its empire. Of equal significance, Britain used inter-
national law as one important tool for persuading
other countries to abandon a widespread and 
profitable practice. Britain was the nineteenth 
century’s greatest naval power, and its initial efforts

to suppress the slave trade were military and unilat-
eral, involving seizures of slave vessels by the British
Navy and condemnation of those ships in British
courts. Over time, however, Britain found it could
not rely on its military power alone, but instead had
to utilize that power in conjunction with cooperative
legal action to achieve its goals. Over several decades,
Britain convinced one country after another to ratify
increasingly powerful treaties against the slave trade.
At the same time, these international legal mecha-
nisms would have been ineffective without Britain’s
military and economic power. At critical moments,
Britain was forced to deploy its “hard” powers, 
as well as its domestic laws and courts, to bring
reluctant treaty partners back into the legal fold. In
short, neither raw coercive power nor international
law alone was enough to achieve the abolition of
the slave trade. Both were necessary. 

Each time and place in history is different, of
course, and yet this episode is evocative of contem-
porary problems in international relations, including
efforts to foster democracy and human rights both
through the use of force and/or through international
legal institutions, including courts. The antislavery
movement’s use of international law and legal 
institutions as part of a broader social, political, and
military strategy can help us better understand the
potential role of international law today in bringing
about improvements in human rights. In more
theoretical terms, the history of the antislavery courts
suggests a need for a thicker, more robust account
of the relationship between power, ideas, and inter-
national law. In short, this forgotten bit of history
should change the way we think about international
courts and international human rights law—their
origins, limits, and potential.
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Meg Caldwell’s scholarship examines the environ-
mental effects of local land use decisions, the use
of science in environmental and marine resource
policy development and implementation, and 
development of private and public incentives for
resource conservation. A well-respected figure in
environmental law, she was recently appointed 
interim director of the Center for Ocean Solutions,
a new collaboration of Stanford University, the
Monterey Bay Aquarium, and the Monterey Bay
Aquarium Research Institute. She is the former chair
of the California Coastal Commission, has served on
the board of the California Coastal Conservancy, and
is a trustee of the Monterey Bay Aquarium. As a
member of California Marine Life Protection Act Blue
Ribbon Task Force, Caldwell is assisting the state
in establishing a network of marine-protected areas
along the California coast. She is director of the
Environmental and Natural Resources Law and Policy
Program and also holds an appointment with the
Woods Institute for the Environment at Stanford. 

The following is an excerpt from Senior Lecturer
Caldwell’s article “No Day at the Beach: Sea 
Level Rise, Ecosystem Loss, and Public Access
Along the California Coast” (Ecology Law Quarterly,
2007), co-written with her former student Craig
Holt Segall ’07.

INTRODUCTION: CLIMATE CHANGE AND THE COAST

The sea is rising. All along the hundreds of miles
of the California coast, global warming will cause
higher water, more powerful storms, and increased
coastal erosion. The California Coastal Commission
and its predecessor regional commissions have
worked to protect the state’s coastal resources
since the Commission’s creation by voter initiative

in 1972 and formalization in the California Coastal
Act of 1976. Climate change-induced sea level rise
presents the Commission—and all those who use
and value the state’s coastal resources—with a
stark new set of challenges. 

As sea level rises, pressure to armor the coast
will grow. The bluffs and cliffs of the California coast
may appear stable, but they are, in many places,
riven with faults, joints, and fractures and are often
composed of unstable rock. Battering winter storms
and high tides have and will continue to cause bluff
collapse and the loss of structures built upon bluffs.
Property owners, if allowed to do so, will attempt
to forestall the inevitable with seawalls, rock 
revetments, and other barriers to the sea. But these
walls, though temporarily freezing the coast in place,
will have significant social and ecological costs.
Beaches below the walls may be eroded away, or
the thin ribbon of sand remaining will be blocked
from the public by massive shoreline protection
structures. Where estuarine marshes, which provide
significant nursery habitat for many marine species,
are threatened by sea level rise, coastal armoring
will prevent marsh migration, leading to the eventual
loss of ecosystem function. All along the coast, the
dire effects of climate change may be amplified by
the effects of shoreline armoring.

Yet, the California Coastal Commission and the
state of California can begin now to plan for sea
level rise. Although future warming may be reduced
if major global efforts are initiated soon, it cannot
be wholly prevented, thereby imposing significant
responsibilities upon the stewards of the coast. Sea
level rise is an enormously complex public policy
problem; this Article is intended only as a starting
point for what should be an extended statewide
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conversation. We first place the problem in context
by discussing the basic threats posed to the coast.
We then suggest a set of policy responses that the
Commission and other land use bodies should
consider adopting, ranging from carefully planning
new development, to restricting armoring privileges
of existing development, to designing unavoidable
armoring structures for minimal ecological harm.
Development should be channeled away from vulner-
able coastal areas through amendments to Local
Coastal Programs. Existing structures in the urban
cores of the state present a more difficult problem;
some form of protection will often simply have to
go forward. Even then, engineering expertise must
be brought to bear to ensure that coastal protection
devices minimize environmental damage.

Structures located on urban peripheries and in
rural areas may often threaten important ecological
or social values. Here, the Commission can defend
and continue to deploy an existing network of “no
future armoring” permit conditions and litigate to
defend the state’s public trust interest in the shore-
line. The Commission may also encourage the State
Coastal Conservancy to purchase erosion control
easements, which allow the state to decide whether
or not a property will be allowed to armor. We classify
all of these strategies as variations on the theme of
the “rolling easement,” a device, rooted in statutory
or common law or in permit conditions, that allows
the publicly owned tidelands to migrate inland as the
sea rises, thereby preserving ecosystem structure
and function. We consider the possibilities for such
easements in California and past experience with
them across the country.

In cases where easements cannot be obtained
and there is no other basis for permit denial, the

Commission could at least require that armoring
structures do not eliminate or impede the public’s
access along the shore and that they incorporate
shoreline design principles that allow ecosystem
continuity between the ocean and the shore. These
solutions would likely not trigger major regulatory
takings concerns and would help prepare the state
for the challenges of the decades to come. Adaptation
to climate change is necessary, but we need not
adapt in ways that amplify ecological and social
damage along our shores.

II. TOOLS TO PROTECT THE NEW COAST

. . . Climate change and sea level rise will pose a
significant threat to the ecological health and public
use values of the California coast. Coastal policy
should be addressed toward maintaining those values
to the maximum extent possible. Although other
solutions are, no doubt, possible and important, we
suggest three avenues for adaptation.

First, the Coastal Commission should consider
encouraging the revision of Local Coastal Programs
(LCPs), which govern coastal development patterns,
to steer new development away from areas vulnerable
to the effects of sea level rise. As the Commission
cannot mandate changes to LCPs, this important
phase of the work will rely on making a clear case
to local leaders that they should act now to protect
their coastal resources.

Second, the Coastal Commission should work
to avoid future armoring by developing a suite of
policy tools that we class under the general name
of “rolling easements.” The concept, popularized by
U.S. Environmental Protection Agency (EPA) Sea
Level Rise Project Manager James G. Titus, is a
catch-all term for “a broad collection of arrange-
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ments under which human activities are required
to yield the right of way to migrating shores.” Such
an easement—whether guaranteed by permit
conditions, purchased or donated by a landowner,
or mandated by regulation underlain by the public
trust doctrine—helps to maintain the ecosystem
services provided by the living coast. In California,
these easements would fall into three main classes,
largely defined by the time at which coastal structures
were built, the ecological and recreational importance
of the shoreline below them, and whether there
could be suitable upland for the shoreline to migrate
into. First, structures built before the Coastal Act’s
1976 adoption are often permitted to armor if
various conditions are met. Post-1976 structures
without “no future armoring” conditions in their
original coastal development permits have also been
permitted to armor in the past. For these structures,
rolling easements will have to be secured through
purchase, donation, or litigation. Second, by the mid-
1980s, the Commission had begun to incorporate
“no armoring” provisions into coastal development
permits. Structures built under this system, which
extends to the present, cannot legally armor. Finally,
structures yet to be built may be addressed through
a new rulemaking barring armoring in many areas of
the coast or through continued use of strengthened
permit conditions. It is important to emphasize,
however, that not all structures in any class need
be barred from all forms of protective devices.
The Commission should act judiciously to enforce
rolling easements in areas of the most pressing
ecological need and upland availability. In areas
without rolling easements, protective devices could
be allowed if they result in truly minimal environ-
mental damage. Structuring planning to predict
future population growth and sea level rise, and
to accurately identify threatened areas, will be a
continuing policy challenge.

The third category of adaptation arises in cases
where armoring must be allowed for either statutory
or prudential reasons. Here the Commission should
insist that (a) where feasible, armoring structures

follow living shorelines design principles, which
are engineering plans created to maximize the eco-
logical connectivity of the land/sea interface, and
(b) the public’s right to access along the shore is
maintained through access stipulations in armoring
permits and, in some cases, by protecting the
beach itself through beach nourishment and other
preservation strategies.
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William Koski’s scholarly work focuses on educational
equity, the politics of educational policy reform, and
judicial decision making in educational policy reform
litigation. His current research explores the normative
case for and policy implications of ensuring equality
of educational opportunity in the current context of
educational standards, adequacy, and accountability.
An accomplished clinical teacher and litigator, he is
the founder and director of the law school’s Youth
and Education Law Project, where he oversees
students working—through litigation, advocacy, and
educational outreach—to ensure youth and families
have access to equal and excellent educational
opportunities. A lawyer and a social scientist, he
has an appointment (by courtesy) with the Stanford
School of Education.

The following is an excerpt from Professor Koski’s
article “When ‘Adequate’ Isn’t: The Retreat from
Equality in Educational Law and Policy and Why it
Matters” (Emory Law Journal, 2007), co-authored
with Rob Reich (MA ’98, PhD ’98), associate 
professor of political science at Stanford University.

Just over a half a century ago, the United States
Supreme Court held that when a state undertakes
to provide children with an education, such an
opportunity is a “right which must be made available
to all on equal terms.” In a similar spirit, upon signing
the Elementary and Secondary Education Act of
1965, Title I of which constituted unprecedented
federal support to low-income children in public
schools, President Lyndon B. Johnson declared that
“[b]y passing this bill, we bridge the gap between
helplessness and hope for more than 5 million
educationally deprived children.” Educational law
and policy had the unambiguous objective of

achieving equal educational opportunity for children
and, more specifically, targeting resources and 
attention to the neediest among our children.

The past two decades or so, however, have 
witnessed a decided shift away from the rhetoric and
policy of providing equal educational opportunities
to the rhetoric and policy of providing an “adequate”
education to all children, irrespective of resource
inequalities among schools and school districts and
sometimes irrespective of the economic or educa-
tional needs of students. Defended on pragmatic
political grounds, on the perceived failure of equity-
driven school reform, and on the difficulty of defining
“equality of educational opportunity,” the concept
of “educational adequacy” has framed the recent
discussion among scholars, courts, and policymakers.
Nowhere is this more evident than in the arena of
educational finance reform litigation, where advocates
and courts abandoned the doctrine and rhetoric of
equity and adopted the language of adequacy. So
clear was this shift that Peter Enrich, in an influential
1995 article, argued that educational finance policy
was “leaving equality behind.” More recently, the
standards-based reform and educational accounta-
bility movements of the 1990s, culminating in the
2001 No Child Left Behind Act (NCLB), have focused
on setting educational content standards that “all
children can learn” without particular regard to
whether all children are receiving, or should receive,
equal educational resources.

In this Article, we aim to return equity to the fore.
We argue that the shift from equity to adequacy in
education and the concomitant shift from the rhetoric
and policies targeted to poor and underprivileged
students to rhetoric and policies that apply to all
students cannot be supported on normative grounds
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Over the past two decades, educational policy’s orienting
guide star has shifted from equity to adequacy. We have
argued that this shift, while motivated by understandable
political realities and championed by advocates whose
interests rest with the most disadvantaged students, is
ill advised. 

WILLIAM KOSKI (PhD ’03)
When ‘Adequate’ Isn’t: The Retreat from Equality in 
Educational Law and Policy and Why it Matters

and will ultimately not ensure broad-based support
for public schooling. Put simply, “adequate” is not
good enough in educational policy. We base this
conclusion on a normative analysis of equality
and adequacy concepts in educational policy, an
analysis that gains additional strength in light of
our contention that education is in large part what
has been called a “positional good.”

Although education is in many respects a public
good in that we all benefit from a well-educated
citizenry, education is also undoubtedly a private
good in that students gain psychic, economic, and
status benefits throughout their lives. We argue that
as a private good, however, education possesses
unusually strong “positional good” aspects. That is,
one’s position or relative standing in the distribution
of education, rather than one’s absolute attainment
of education, matters a great deal. To the extent
that education is positional, one person’s possession
of more education necessarily decreases the value
of another’s education. From a public policy perspec-
tive, then, we should be concerned about making
some people educationally worse off whenever we
adopt policies that exacerbate or fail to diminish
inequality. More to the point, from a normative
perspective, the recent shift away from equity-
minded policies to adequacy (or equity-neutral)
policies must be reconsidered.

Not all will agree that the adequacy litigation,
standards-based reform, and “new accountability”
movements in education are antithetical to egalitarian
goals such as achieving equality of educational
opportunity. To the contrary, we suspect that sup-
porters of these policies—particularly those who
would leave no child behind—would argue that
they hold the promise, if not the design, of promoting

equity. We disagree. Though there are some aspects
of those policies that may improve education in some
jurisdictions, the adequacy framework in its purest
form gives state sanction to a system that permits
objectionable inequalities and, in some cases, may
even serve to worsen those inequalities. . . .

III. EDUCATIONAL POLICY AND EDUCATIONAL EQUITY

Translating normative theory into pragmatic policy is
an imprecise business. In the context of educational
resources, normative principles are routinely watered
down and modified to meet the reality of educational
policy and practice, to recognize other policy values, or
to serve specific political interests. Given this inevitable
deviation from the clarity and parsimony of abstract
principle and keeping in mind our own tempered view
of equality (it is not the only relevant policy value),
we offer here some guidelines on crafting educational
policy that take equity much more seriously.

First, do no harm. Any policy aimed at altering
the existing distribution of educational resources
should at least not result in greater inequalities.
This means that educational finance policies
should be designed to promote vertical equity by
providing more resources to those most in “need”
(e.g., students with disabilities, low-income 
students, English language learner students), but
it also means that any educational policy that will
affect resource distribution should not have the
effect of increasing the advantage of those at the
top of the distribution.

We have already detailed how standards-based
accountability schemes may have the perverse 
effect of exacerbating existing inequalities as they
provide clear signals to administrators, teachers, and
wealthy families as to which schools are desirable
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and which are to be avoided. The result may well
be further segregation of poor and affluent students.
By maintaining a static, non-relational, and non-
comparative definition of “proficiency” (read: 
“adequacy”), such accountability schemes permit
unfettered growth at the top of the distribution while
consigning the bottom to a basic level of proficiency
(and the resources that go with it). Any definition
of proficiency, we argue, must be dynamic and
comparative and pegged to the performance at the
top of the distribution.

We are not arguing that the low-performers
should be raised to the level of the high-performers,
i.e., that all educational outcomes be equalized, no
matter the cost. Educational outcomes are a function
of educational resources and of student motivation
and abilities. On the contrary, we are arguing that
“proficiency” must be recalibrated on a periodic
basis as some function of how the top-performing
percentiles are doing both in terms of academic
achievement and attainment. Critical to this equity-
minded ideal, of course, is the provision of educational
resources to low-performing schools and children
so that they may meet the evolving standards of
proficiency. Also critical to this ideal is the notion
that any differences in educational outcomes should
not be correlated with arbitrary characteristics (e.g.,
race, ethnicity, gender). An opportunity to learn at
levels in line with those of the top performers avoids
the harm that a lack of opportunity to learn at even
a static level of proficiency does.

CONCLUSION

Over the past two decades, educational policy’s
orienting guide star has shifted from equity to 
adequacy. We have argued that this shift, while
motivated by understandable political realities and
championed by advocates whose interests rest with
the most disadvantaged students, is ill advised.
Conceptually, equity and adequacy are fundamentally
different, and the conceptual terrains of the two
reform strategies ultimately lead the practical pro-
posals that issue from them on divergent paths.

The conceptual distinction reveals that students
can be absolutely deprived and relatively deprived
at the same time. Adequacy reforms target absolute
deprivations in schooling. As defenders of equality,
we have nothing but praise for adequacy efforts
that successfully eliminate absolute deprivation.
The danger is that the path of adequacy ends too
soon; adequacy suggests that warding off absolute
deprivation exhausts the state’s obligation to provide
education. Equality-oriented reforms, while also
concerned with absolute deprivation, go further and
demand that the state also worry about relative
deprivation, inequalities that exist even above a
threshold of proficiency.

Why are these kinds of inequalities worrisome
and the proper concern of the state? We have offered
several reasons here, including the implications of
the positional aspects of education and the obligation
of the state to pursue fair competition in college
admissions and the labor market. A more pedestrian
yet no less powerful reason for state action is that
the inequalities above high thresholds of proficiency
are neither small nor randomly distributed. The
spending of wealthy districts continues to far out-
pace most urban districts; the gaps between the
adequately funded and the well funded are huge
in many places. And the inequalities here are 
concentrated among the poor and minorities.

We conclude by considering the implication 
of our argument for what we believe is the most 
defensible interpretation of the adequacy frame-
work as applied to education policy. This is the 
interpretation of adequacy as the setting of high and
rigorous outcome standards paired with aggressive
vertical equity of inputs in order to allow students
with varying educational needs to reach these
standards. Some who endorse the shift from equity
to adequacy argue that such a move may actually
enhance vertical equity in practice. After all, poor
and minority students in failing schools are so far
from reaching even an adequate level of performance
that getting them over the adequacy hurdle will
require a significant infusion of resources to meet 
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When we continue to allow wide and increasing gaps
in the quality of education that children receive (even
if those at the bottom of the distribution are receiving
an adequate education), the value of the education
received by those at the bottom is diminished in direct
relation to the growth at the top.
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their needs, i.e., a significant enhancement in 
vertical equity. Set aside our arguments that most
accountability and adequacy-oriented reforms are not
necessarily designed to ensure such vertical resource
equity and indeed may perversely exacerbate current
inequalities. Focus instead on the spirit of this 
adequacy defense, conjoining robust outcome
standards with aggressive vertical equity inputs.

Two observations are in order: First, there is
something very peculiar about assigning the label
“adequacy” to this approach. If the permissibility
and desirability of setting state-endorsed outcome
standards hinges, in the adequacy defender’s mind,
on the infusion of vertical equity inputs, then perhaps
it should be said that this adequacy approach rests
on an egalitarian foundation. Setting outcome goals
is laudable and describing them as adequacy 
standards is fine, too, since no one—not even the
most hard-core egalitarian—insists that outcomes
ought to be equal. But this is not what defines the
adequacy approach. Instead, the core idea behind
connecting outcome standards with vertical equity
inputs is to give each child an equal opportunity
to reach the standard; egalitarian intuitions are
motivating the enterprise. So in this respect, the
adequacy approach is mislabeled; it is still an
equality framework at heart.

Are we then reaching the deeply unsatisfying 
conclusion that, in the end, the difference between
equity and adequacy frameworks is merely semantic?
No, not quite. For even on the sympathetic inter-
pretation of adequacy offered above, there remains
one crucial difference between equity-minded and
adequacy-minded reforms. The difference is the
object of comparison that is to drive the vertical
equity of inputs. For the equity advocate, the aim
is to compare the disadvantaged with the well off,

to compare students with students or districts with
districts, in order to assess whether a relationship
of equality (of resources, of opportunities) holds.
For the adequacy advocate, the aim is to compare
students or districts with the specified outcome goals.
We have shifted from a distribution of resources
that compares what one student has to that which
another has (equity) to a distribution of resources
in which all receive some baseline level of resources
or quality of education, while some may receive more
than that (adequacy with vertical equity).

Equity orientations sought to tie together the 
fortunes of poor and privileged students and school
districts. This was intended as more than mere
metaphor. For example, funding formulas explicitly
hooked together the wealthiest and the poorest
districts. Adequacy severs the tie between the poor
and the privileged, making the object of comparison
for the poor not the fortunes of the privileged but
the specified outcome standard.

This difference matters. When we continue to
allow wide and increasing gaps in the quality of
education that children receive (even if those at the
bottom of the distribution are receiving an adequate
education), the value of the education received by
those at the bottom is diminished in direct relation
to the growth at the top. Education has very strong
positional aspects and those positional aspects are
left unaddressed by a resource distribution based
on adequacy principles. Of course we are not so
Pollyannaish to ignore the political dangers of 
radically redistributing educational resources from
the top to the bottom. For this reason, our modest
goals have been to inject equity back into the policy
conversation and propose a principle of educational
policymaking that requires no harm to be done to
equity. Put simply, adequacy isn’t.



WE ARGUE THAT THE SHIFT FROM EQUITY TO ADEQUACY

IN EDUCATION AND THE CONCOMITANT SHIFT FROM THE

RHETORIC AND POLICIES TARGETED TO POOR AND 

UNDERPRIVILEGED STUDENTS TO RHETORIC AND POLICIES

THAT APPLY TO ALL STUDENTS CANNOT BE SUPPORTED

ON NORMATIVE GROUNDS AND WILL ULTIMATELY NOT 

ENSURE BROAD-BASED SUPPORT FOR PUBLIC SCHOOLING.

PUT SIMPLY, “ADEQUATE” IS NOT GOOD ENOUGH IN 

EDUCATIONAL POLICY. 

43



CO
NF

RO
NT

AT
IO

N
CL

AU
SE 44

JEFFREY L. FISHER
Associate Professor of Law (Teaching)

pp. 44–49
What Happened—and 
What Is Happening—to the
Confrontation Clause



45

A leading Supreme Court litigator and nationally
recognized expert on criminal procedure, Jeffrey
L. Fisher has argued numerous cases in the U.S.
Supreme Court and has participated in the certiorari
and merits stages of dozens of others. His successes
include winning the landmark cases of Blakely v.
Washington, in which the Court held the Sixth
Amendment right to a jury trial applies to sentencing
guidelines, and Crawford v. Washington, in which
he persuaded the Court to adopt a new approach
to the Constitution’s Confrontation Clause. In 2006,
The National Law Journal named Professor Fisher
one of the “100 Most Influential Lawyers in America.”
Earlier in his career, he clerked for U.S. Supreme
Court Justice John Paul Stevens. He is co-director
of the law school’s acclaimed Supreme Court 
Litigation Clinic.

The following is an excerpt from Professor Fisher’s
paper “What Happened—and What Is Happening—
to the Confrontation Clause” (Journal of Law & Policy,
2007).

INTRODUCTION

The Supreme Court’s opinion in Davis v. 
Washington, as in Crawford v. Washington before
it, is obviously the product of compromise. I do not
mean to suggest that any Justices switched or traded
votes to reach greater unanimity in the two cases
decided in the Davis opinion. Rather, the opinion
contains multiple and somewhat distinct threads
of reasoning that do not naturally fit together and,
therefore, that presumably reflect different Justices’
divergent theoretical points of view. So the question
remains: when exactly do statements made by victims
or other witnesses, in close proximity to potentially
criminal activity, trigger the Confrontation Clause?

This much we know: the Confrontation Clause
gives defendants the right to be confronted with
the “witnesses” against them—in other words—
with those persons whose “testimony” the 
prosecution offers against defendants. In order 
to safeguard this right, the Clause prohibits the
prosecution from introducing out-of-court “testi-
monial” statements unless the declarants are 
unavailable and defendants had a prior opportunity
to cross-examine them.

Statements a person makes in response to police
questioning at the station house are testimonial. In
addition, the Court held in Hammon v. Indiana,
one of the two cases resolved in the Davis opinion,
that accusatory statements that a woman made
in response to police officers’ initial inquiries upon
responding to the scene of a suspected assault—
while the woman was no longer in immediate
danger—were testimonial. 

By contrast, the Court also held in Davis v.
Washington, the other case resolved in the Davis
opinion, that statements a woman made to a 911
operator describing an ongoing domestic disturbance
and identifying her alleged assailant as he fled were
not testimonial, although the Court advised that
“[i]t could readily be maintained” that statements
she made later in the call, once the alleged assailant
drove away from the premises, were testimonial.
The Court in Davis also laid down a generalized
test for cases such as these:

Statements are nontestimonial when made
in the course of police interrogation under 
circumstances objectively indicating that the
primary purpose of the interrogation is to 
enable police assistance to meet an ongoing
emergency. They are testimonial when the 
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We have entered a brave new world of confrontation
jurisprudence in which virtually no judges have 
experience applying even its basic governing principles. 

JEFFREY L. FISHER
What Happened—and What Is Happening— 
to the Confrontation Clause

circumstances objectively indicate that there is
no such ongoing emergency and that the primary
purpose of the interrogation is to establish or
prove past events potentially relevant to later
criminal prosecution.
There is much murkiness in the many compo-

nents of that proffered dichotomy. And that murkiness
does not dissipate when one digs into the opinion.
The Court employed three dominant strains of
reasoning to elucidate and apply its dichotomy—
each of which, at least at first glance, does not
seem entirely consistent with the others. First, the
Court distinguished statements given during an
“ongoing emergency” from those given after such an
emergency was over. Second, the Court distinguished
between statements describing “what is happening”
from those describing “what happened.” Third, the
Court distinguished between statements that do not
operate as “‘a weaker substitute for live testimony at
trial” from those that do align with their “courtroom
analogues”—in other words, the Court distinguished
those statements that do not function like witness
testimony from those that “do precisely what a
witness does on direct examination.” 

In the six months following Davis, most courts
have relied primarily, if not exclusively, on the
emergency/nonemergency dichotomy to resolve
cases involving fact patterns that fall in between
the two situations that Davis involved. Some courts
have relied on the past/present dichotomy. No court
has relied on the “what-a-witness-does” test.

This preference for the emergency idea is under-
standable. We have entered a brave new world 
of confrontation jurisprudence in which virtually
no judges have experience applying even its basic

governing principles. It makes sense that judges
gravitate toward a concept that at least seems to
strike a familiar note with respect to other areas
of criminal procedure. For example, the Fourth
Amendment’s warrant requirement contains an
exception for “exigent circumstances,” and the Fifth
Amendment’s Self-Incrimination Clause allows the
government to introduce confessions police obtain
without Miranda warnings when the police interro-
gated the suspect in the midst of a public safety
emergency. Furthermore, the unadorned concept of
an emergency is flexible enough that many appellate
courts can recite it, comfortable in the knowledge
that as a test, it will not stand in the way of reaching
their desired, pre-Crawford result: upholding the
admission of absent victims’ statements alleging
potentially criminal behavior, often some kind of
domestic violence.

This Article contends, however, that the 
emergency/nonemergency dichotomy is the wrong
touchstone for resolving disputes over statements
describing fresh criminal activity. It does so by draw-
ing on history to make sense of the Davis opinion.
While the aggressive prosecution of domestic violence
cases gives this issue a modern urgency, the problem
of whether to admit statements describing fresh
criminal activity is hardly new. In particular, prose-
cutors in the nineteenth century frequently tried to
introduce statements by victims who had just been
assaulted, shot or stabbed (but who did not think
they were so seriously wounded as to be giving
dying declarations). Courts resolved disputes over
the admissibility of these statements exclusively
by reference to the past/present dichotomy—or as
it was known then, the res gestae doctrine. Under 



47

the res gestae doctrine, statements describing
ongoing activity were admissible, but statements
concerning completed events were not. It is that
doctrine that not only properly carries forward the
right to confrontation to the post-Crawford era, but
also that best synthesizes the various strands of the
Davis opinion itself. . . . 

There was only one recognized exception (aside
from dying declarations) to the prohibition against
admitting declarations outside of the res gestae: in
cases in which “a person ha[d] been in any way out-
raged”—most often in rape cases, but also apparently
in other cases lacking any sexual component—the
fact that this person made a complaint right after
the event happened was admissible. Sometimes
courts admitted only the fact that the alleged victim
complained, and occasionally courts permitted the
substance of such complaints to corroborate the
victim’s trial testimony. 

But this “outcry” exception actually proved the
rule that introducing any declaration accusing some-
one of committing a criminal act implicated the right
to confrontation. For it was settled that if the victim
did not testify, evidence of the fresh complaint—
even to a relative or friend—“was not admissible,
and only the fact that a complaint was made could
be admitted.” Recall, for instance, the King’s Bench’s
holding in Brasier that an alleged victim’s complaint
made to her mother upon coming home from an
alleged assault was inadmissible because the victim
was “not sworn or produced as a witness on the
trial.” Nearly a century later, an American court held
that an alleged victim’s statements that her parents
elicited soon after an alleged assault with intent to
commit rape were inadmissible because the declarant
did not testify and the statements were “not [made]
in the presence of the accused.” It is hard to miss
the confrontation rhetoric in these decisions. Thus,
even as courts gradually discarded the supposition
that victims of certain violent acts typically would
complain right after they happened, they adhered
to the restriction against introducing absent victims’
fresh complaints. 

C. THE MODERN CREATION OF THE EXCITED UTTERANCE
DOCTRINE

During the same time that courts in criminal cases
were rigorously excluding absent declarant’s state-
ments—no matter how agitated or excited—that
reported past events, one must note for the sake
of completeness that some courts in civil cases
occasionally extended the scope of the res gestae
doctrine to cover statements made, as the Supreme
Court put it in Insurance Co. v. Mosley, “almost
contemporaneously with [an injury’s] occurrence.”
Instead of seriously arguing that such statements
were—as the res gestae concept requires—part of
the events themselves, the Supreme Court justified
the statements’ admission primarily on the ground
that “[i]n the ordinary concerns of life, no one would
doubt the truth” of declarations made shortly after
disruptive events. A few late nineteenth century
state criminal cases invoked similar reliability-based
reasoning, albeit usually in decisions involving
statements that the courts also legitimately deemed
to be part of the underlying transactions. 

Writing the first edition of his influential treatise
in 1904, Wigmore recognized that decisions such
as Mosley could not really be explained by the
common-law res gestae doctrine. But instead of
rejecting these cases as strays, Wigmore accepted
their results and advanced, for the first time, the
notion that the “stress of nervous excitement. . .stills
the reflective facilities” and renders statements
under that condition “particularly trustworthy,”
thereby warranting exemption from the hearsay
rule. Even putting aside questions concerning the
validity of Wigmore’s psychological assumptions,
Wigmore’s treatise took two further steps that were
simply wrong.

First, Wigmore claimed that statements reporting
past events while under the stress of excitement
were comparable to the statement that the court
admitted in the noted 1694 case of Thompson v.
Trevanion, and thus that the idea of “excited utter-
ances” had some historical pedigree. Thompson was
a civil case in which the court upheld the admission 
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The Court explicitly held that statements describing
to agents of law enforcement “what happened” are
testimonial, but that statements describing “what is
happening” are not. 

JEFFREY L. FISHER
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to the Confrontation Clause

of a woman’s declaration “immediat[ely] upon the
hurt received, and before [she] had time to devise or
contrive anything to her own advantage.” In contrast
to Wigmore, most Founding-Era commentators did
not take the case’s four-sentence nisi prius report to
mean that the declarant’s statement was admitted
in her absence to prove that the defendant injured
her. But even if the statement was used this way, the
court’s holding would have been a fairly standard res
gestae ruling. The reporter’s phrase “immediat[ely]
upon the hurt received” is most naturally read to
mean that the statement was made so simulta-
neously with being injured that it was part of the
event itself—the victim’s direct response to being
assaulted. 

Equally important, Wigmore did not distinguish
between civil and criminal cases in advancing the
new reliability-based hearsay exception for excited
utterances. Wigmore openly acknowledged that, in
contrast to classic res gestae statements, narrative
statements describing actions that had just completed
were “testimonial,” as he used that term. But even
when such statements reported criminal acts to
governmental agents, Wigmore did not perceive
this as posing Confrontation Clause concerns in
ensuing criminal prosecutions. He thought the
Clause did “not prescribe what kinds of testimonial
statements. . .shall be given infrajudicially”; this
depended, in his view, exclusively “on the law of
evidence for the time being.” 

Crawford, however, expressly rejected Wigmore’s
toothless view of the Confrontation Clause and held
that the Confrontation Clause does not depend on
“the vagaries of the rules of evidence, much less
[on] amorphous notions of ‘reliability.’” Therefore,
while the perceived reliability of certain out-of-court

statements describing completed events afforded a
legitimate theoretical basis in cases beyond the reach
of the Sixth Amendment to allow the admission of
such statements, the excited utterance exception
has nothing to teach us about the scope of the
Confrontation Clause. Only the res gestae concept
was developed in order to interlock with constitutional
restrictions respecting the introduction of out-of-court
testimony against criminal defendants.

II. THE DAVIS OPINION

It is readily apparent that Davis fits within the
common-law res gestae tradition. The Court 
explicitly held that statements describing to agents
of law enforcement “what happened” are testi-
monial, but that statements describing “what is
happening” are not. To be sure, I argued in the
case that the Court should define the “what is
happening” category narrowly—limiting it, as the
many courts did at common law, to statements
describing the alleged crime itself in progress. But
the Court, consistent with the other courts’ broader
construction that the res gestae concept encapsulates
not only statements describing events in progress,
but also those made immediately after in direct
consequence to such events, held that the 911
caller’s statements describing events as the assailant
fled were not testimonial.



WHILE THE AGGRESSIVE PROSECUTION OF DOMESTIC 

VIOLENCE CASES GIVES THIS ISSUE A MODERN URGENCY,

THE PROBLEM OF WHETHER TO ADMIT STATEMENTS 

DESCRIBING FRESH CRIMINAL ACTIVITY IS HARDLY NEW.

IN PARTICULAR, PROSECUTORS IN THE NINETEENTH 

CENTURY FREQUENTLY TRIED TO INTRODUCE STATEMENTS

BY VICTIMS WHO HAD JUST BEEN ASSAULTED, SHOT OR

STABBED (BUT WHO DID NOT THINK THEY WERE SO SERIOUSLY

WOUNDED AS TO BE GIVING DYING DECLARATIONS). 
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A respected voice on immigration law and civil
rights, Jayashri Srikantiah is the director of Stanford
Law School’s Immigrants’ Rights Clinic, in which
students represent individual immigrants and 
immigrants’ rights organizations and also engage in
community outreach, public education, and policy
advocacy. She has litigated extensively on behalf of
immigrants, and her experience includes challenges
to mandatory and indefinite detention policies in the
federal courts, including the U.S. Supreme Court,
and representation of human trafficking survivors.
Before joining Stanford Law School, Professor
Srikantiah was the associate legal director of the
ACLU of Northern California and a staff attorney at
the ACLU’s Immigrants’ Rights Project.

The following is an excerpt from Professor
Srikantiah’s paper “Perfect Victims and Real 
Survivors: The Iconic Victim in Domestic Human
Trafficking Law” (Boston University Law Review,
February 2007).

INTRODUCTION

Antonio, an impoverished homeless boy, is 
approached by human traffickers in Mexico. The
traffickers promise Antonio lucrative employment at
a restaurant in the United States. Antonio agrees,
and the traffickers arrange for his illegal entry into
the United States. Upon arrival, the boy—who
speaks only Spanish—is told that he must work
eighteen hours a day in a taqueria and live in an
unfurnished apartment with other boys who work at
the taqueria. Antonio is paid far less than minimum
wage, and his “rent” is deducted from his meager
earnings. The traffickers threaten to punish Antonio
severely if he attempts to leave. The traffickers
prohibit him from having guests or dating. After eight

years of exploitation under these conditions, Antonio
manages to escape and contact the authorities. He
seeks protection as a victim of human trafficking.
But law enforcement is not interested in his case:
they do not see him as a true trafficking victim. As
a result, Antonio becomes homeless and subject to
deportation under the immigration laws.

Antonio is not alone. The government estimates
that up to 17,500 people are trafficked into the
United States annually to work as modern-day slaves.
These individuals typically enter the United States
unlawfully and upon their entry are exploited for
forced labor or sex. In 2000, Congress enacted the
Trafficking Victims Protection Act (TVPA) to protect
trafficking victims by providing them with immigration
relief. The TVPA created a new “T” visa that allows
trafficking victims to apply to stay in the United States.
To obtain the T visa, a trafficking victim must demon-
strate that she suffered a “severe form of trafficking
in persons,” a term defined as trafficking for forced
labor or sex through the use of force, fraud, or coercion.
The victim must also show that she “has complied
with any reasonable request for assistance in the
investigation or prosecution of acts of trafficking.”

The statutory requirements for the visa reflect a
legislative compromise between the humanitarian
and prosecutorial functions of the visa. The T visa is
a hybrid: it both provides humanitarian assistance
to individuals who are victims of a severe form of
trafficking and satisfies interests in prosecuting
traffickers by requiring victim compliance with 
requests for assistance in investigations. The T visa
is thus unlike purely humanitarian immigration
relief, such as asylum or relief under the Violence
Against Women Act (VAWA), which require only
demonstration of victim status.

JAYASHRI SRIKANTIAH
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The same agent or prosecutor who decides whether a
victim would be a good witness also decides whether the
individual is a victim for the purposes of the T visa. I
suggest that this conflict results in a failure to identify as
trafficking victims those who do not present themselves
as good prosecution witnesses.

JAYASHRI SRIKANTIAH
Perfect Victims and Real Survivors: The Iconic Victim in
Domestic Human Trafficking Law

Despite the availability of T visas since the 
enactment of the TVPA in 2000, only 616 victims
have successfully obtained relief. Existing critique
has focused on the law enforcement cooperation
requirement of the T visa and the TVPA’s trafficking
definition. While I agree with that critique in part,
I suggest additional reasons for the failure of the
visa that focus on federal agency implementation
of the statute. I suggest that the implementing
agencies, the Department of Homeland Security
(DHS) and the Department of Justice (DOJ), have
narrowed the availability of the T visa even beyond
the statutory language of the TVPA. Agency imple-
mentation has focused on the prosecutorial goals
of the T visa, ignoring its humanitarian purposes.
On a structural level, agency regulations place the
responsibility of identifying trafficking victims and
assessing victims’ cooperation with law enforcement
in the hands of prosecutors and agents responsible
for investigating traffickers. The same agent or
prosecutor who decides whether a victim would be
a good witness also decides whether the individual
is a victim for the purposes of the T visa. I suggest
that this conflict results in a failure to identify as
trafficking victims those who do not present them-
selves as good prosecution witnesses. Placing 
the victim identification function in prosecutorial
hands also leads to non-uniform results, with each
prosecutor or investigator making determinations
based on his or her own conception of who is a
deserving trafficking victim.

The problem is compounded by political rhetoric
surrounding human trafficking. To obtain passage
of the TVPA, lawmakers repeatedly referred to 
trafficking victims as meek, passive objects of sexual
exploitation. Victims of trafficking for forced labor

were largely ignored. Even sex trafficking victims,
moreover, were described as exercising no free
will during their illegal entry into the United States
and as passive during their subsequent sexual 
exploitation. I suggest that this rhetoric has seeped
into prosecutors’ and investigators’ identification of
actual trafficking victims, with tragic consequences
for victims of labor or sex trafficking who do not
describe their stories consistently with it.

The stereotype of the trafficking victim as a
passive victim of sexual exploitation can be traced
to two sources. First, use of the stereotype creates
a clear distinction between trafficking victims and
unlawful economic migrants. Whereas undocumented

“smuggled” economic migrants are vilified as “illegal
aliens” who willfully enter the United States without
authorization, stereotypically passive trafficking
victims are thought to enter under the complete
control of the trafficker. Second, this stereotypical
victim story, involving a trafficking victim who is
under the full control of traffickers during both entry
and exploitation for sex work, is an effective prose-
cutorial story. A passive and dominated trafficking
victim allows prosecutors to describe the trafficker
as maximally culpable.

Agency implementation of the TVPA based on a
narrow trafficking victim stereotype is under-inclusive
in many respects. The line between trafficking and
smuggling is not a clear one: unlawful migrants
(including trafficking victims) are typically motivated
by various “push” factors, including economic 
instability, political upheaval, and family situations.
Trafficking victims experience the same push factors
as other migrants from their countries of origin but
have the necessary additional catalyst of trafficker
force, fraud, or coercion. Within an exploitative rela-
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tionship with the trafficker, moreover, a victim may be
able to exercise some amount of free will. This does
not negate the physical and psychological control of
the trafficker, but it may make the victim appear less
meek or passive in the eyes of a prosecutor.

I draw from available empirical evidence, criminal
law, immigration legal history, domestic violence law,
and trauma psychology to explore the limitations of
federal agency anti-trafficking efforts. I explain how
regulatory and agency implementation has resulted
in practical barriers to T visa relief for many trafficking
victims. I suggest that the current agency implemen-
tation envisions a stereotypical passive trafficking
victim who is under the complete control of the
trafficker. This approach is grounded in concerns
about undocumented migration and is overly focused
on prosecutorial goals, resulting in a narrow concep-
tion of the trafficking victim. This victim conception
is also consistent with pre-existing stereotypes of
foreign and immigrant women. Because the TVPA

is still a relatively new law, policymakers still have
time to adopt a more sophisticated and nuanced
approach to identifying trafficking victims, thus
expanding the popular and legal understanding of
human trafficking to include a broader range of
victims. I propose a reconsideration of federal
agency implementation of the TVPA, suggesting a
revised standard that explores trafficking victims’
factually complex narratives.
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A leading expert on civil rights and anti-discrimination
law, Richard Thompson Ford has distinguished
himself as an insightful voice in the ongoing cultural
dialogue involving race and multiculturalism. His
academic inquiry has focused on the definition of
political and legal boundaries as instruments of
social regulation and as cultural phenomena, with a
particular emphasis on the racial and demographic
implications of these structures. He is a contributing
editor to Slate where his legal and social commentary
is regularly featured. Before joining the Stanford
Law School faculty in 1994, Professor Ford was a
Reginald Lewis Fellow at Harvard Law School, a
litigation associate with Morrison & Foerster LLP, and
a housing policy consultant for the City of Cambridge,
Massachusetts. He has also been the commissioner
of the San Francisco Housing Authority.

The following is an excerpt from Professor Ford’s
book The Race Card: How Bluffing About Bias
Makes Race Relations Worse (Farrar, Straus and
Giroux, January 2008), first excerpted in Slate
earlier this year.

In 1903 the black sociologist W.E.B. Du Bois opined
that “the problem of the twentieth century is the
color line.” In the twenty-first century, will the problem
be that everyone talks a good line about color?

Today the rhetoric of racism is a national patois,
spoken fluently by ghetto hustlers and Wall Street
stockbrokers, civil rights agitators and Republican
Party hacks, criminal defense attorneys and
Supreme Court nominees. Lawyers and judges and
parishioners and priests have mastered the sleight
of hand required to play the race card.

Wealth and privilege are no impediments to 
deploying the race card. Nor, for that matter, is

race. Upper-class WASPs complain of “reverse
racism”—a melodramatic description of integra-
tionist policies that no one believes are motivated
by racial animus or bigotry. And if race isn’t directly
involved, you can always insist that whatever’s
eating you is like racism. Opponents of same-sex
marriage aren’t just narrow-minded religious zealots;
they’re the moral equivalent of the KKK. A rule
that requires obese passengers to buy the number
of seats they occupy—which in crowded coach
class may be two—isn’t a way to ensure that
other customers get their share of scarce elbow
room; it’s like making Rosa Parks stand in the
back of the bus. A dress code against tattoos, body
piercings, funky haircuts, or cutoff shorts isn’t just
uptight; it’s a new Jim Crow. Smoking bans consign
nicotine addicts to “ghettos” or “concentration
camps.” Gripes are as common as face cards in a
pinochle deck. The race card may turn yours into
a winning hand.

But the race card is not a simple matter of 
opportunism and deception. It is a by-product of
deep ideological conflict in our society over how to
describe and deal with questions of social justice.
When bigotry was openly tolerated, people often
announced it or did nothing to conceal it. Therefore,
many of the earliest struggles for civil rights aimed
at some conspicuous targets: Jim Crow laws, 
blatantly discriminatory practices, out-and-out race-
based exclusion. But today most people try to hide
their prejudices. As a result, a lot of time and energy
must be spent just trying to determine whether
bigotry is in play or not. Everyone involved—accuser
and accused alike—has an incentive to lie and
dissemble, to downplay or to exaggerate. And as
overt prejudice has receded, we’ve developed new

RICHARD THOMPSON FORD (BA ’88)
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The person who assumes the best of others and offers
plausible alternatives to the verdict of racism is typically
dismissed as naïve or even complicit in racial injustice.
This presumption of guilt leads people to play the race
card, and it effectively silences those who would call
their bluff. 
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Relations Worse

theories of prejudice designed to tease out hidden
or repressed motivations and to identify inadvertent
forms of wrongful discrimination.

In the summer of 2006, The Economist magazine
informed the hoi polloi that “serious champagne
drinkers sip only the prestige cuvées produced by
a handful of winemakers.” The article quoted Jean-
Claude Rouzaud, the former manager of the Louis
Roederer house, who opined that a $300 bottle of
Roederer’s Cristal Champagne was intended for
“that 3–5 percent of consumers who really know
wine and who take the time to taste it correctly.”
Under the subheading “Unwelcome Attention” (the
editor’s phrase, not Rouzaud’s), the article went
on to note what any moderately attentive student
of American pop culture already knows: The most
conspicuous consumers of high-end champagne—
Cristal in particular—are not oenophiles of highly
refined sensibilities but rather “rap artists, whose
taste for swigging bubbly in clubs is less a sign of a
refined palate than a passion for a ‘bling-bling’ life-
style that includes 10-carat diamond studs, chunky
gold jewelry, pimped-up Caddies, and sensuous
women.” When asked how the venerable house of
Roederer feels about this, the new director, Frédéric
Rouzaud, took the bait: “What can we do? We can’t
forbid people from buying it. I’m sure Dom Pérignon
or Krug would be delighted to have their business.”

Days after the publication of the article, hip-hop
artist Jay-Z announced a boycott: “It has come to
my attention that the managing director of Cristal. . .
views the ‘hip-hop’ culture as ‘unwelcome attention.’
I view his comments as racist and will no longer
support any of his products.”

What are we to make of a boycott—the time-
honored tactic of the struggle for basic civil rights—

of prestige cuvée champagne? Why, when black
unemployment, poverty, rates of incarceration, and
life expectancy remain severe and unaddressed
problems, did anyone pay a moment’s attention
to the offhand comment of the representative of a
vintner with roots in pre-revolutionary France? Jay-Z
talked the line of a scrappy civil rights activist, but
with the inflections of a jilted socialite: “Jay-Z. . .
will now be serving only Krug and Dom Pérignon,”
sniffed the press release. When a young, black,
self-described “hustler” from Brooklyn seems as
precious as a Park Avenue debutante, we’ve turned
some sort of corner in race relations. But where
are we headed? 

Is M. Rouzaud’s wary, though not overtly hostile
or contemptuous, reaction to hip-hop—an art form
that often explicitly extols a life of violence and
crime—racist, as Jay-Z insists? Rouzaud’s comments
might have reflected racism—we don’t want blacks
drinking our wine—but they might have reflected
concern over the association of the brand with an
ostentatious subculture that extols violence and
crime. Do we think the reaction would have been
much different had, say, the notorious British punk
band the Sex Pistols embraced Cristal Champagne
during the band’s heyday in the 1970s? (Unlikely,
I admit.) It would have been fair enough for Jay-Z
to boycott Cristal because Rouzaud insulted the
hip-hop culture, of which he is a part, but that
wouldn’t have made headlines or garnered much
sympathy. After all, a lot of people, including some
prominent blacks, have disparaging things to say
about hip-hop. By contrast, racism from the director
of a well-known international company is news,
and it guarantees the instinctive condemnation of
millions of people. Because Rouzaud’s statement
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was subject to multiple interpretations, one had a
choice as to whether to frame the insult narrowly,
in terms of hip-hop, or broadly, in terms of race. It’s
not surprising that the personally affronted Jay-Z
chose the latter. 

Having done so, he triggered a chain of predictable
—indeed, reflexive—reactions. Contemporary racial
politics make it a virtue to assume the worst when
confronted with such ambiguous circumstances.
The person who assumes the best of others and
offers plausible alternatives to the verdict of racism
is typically dismissed as naïve or even complicit
in racial injustice. This presumption of guilt leads
people to play the race card, and it effectively 
silences those who would call their bluff. 

At the same time, presuming the worst is under-
standable in a society in which racism persists but
is rarely expressed openly. If Rouzaud is a racist,
he certainly wouldn’t announce it. But he might
inadvertently reveal his prejudice in the context 
of an interview about a bunch of black nouveaux
riches who guzzle his finest cuvée as if it were
cheap malt liquor. People who are regularly at risk
of suffering from concealed racism can’t afford to
take Pollyanna’s perspective. A marked man had
better always look for hidden assassins; a black
person—marked by race for social contempt—had
better always look for hidden bigotry. 

A 2006 article in the arts and culture magazine
BlackBook announced the rise of a “post-racist”
culture. The term is too clever by half, but still
evocative and compelling. Like “postmodern” or
“postcolonial,” the prefix in post-racist doesn’t
suggest the demise of what it modifies—in this case
racism. Instead, “post” suggests a sort of supernova
late stage of racism in which its contradictions and
excesses both cancel out and amplify its original
functions. The post-racist has absorbed the values of
the civil rights movement—she is perfectly comfort-
able with black authority figures, black classmates,
black neighbors. He thinks it’s unremarkable that
the secretary of state is a black woman. She says
that she doesn’t really think of her black friends as

“black,” and she means it. She also freely indulges
in the black stereotypes our culture has on offer:
hip-hop’s image of the black thug, the black pimp,
the black drug dealer, the black crack whore, the
black hustler. The post-racist is free to be explicitly
and crudely bigoted because he does so with tongue
planted firmly in cheek.

The post-racist parodies racism, but she doesn’t
exactly repudiate it. Instead, she revels in its 
excesses with almost a kind of nostalgia, just as the
film Austin Powers: International Man of Mystery
archly mocks the 1960s’ spy movies and swinging
London but also yearns for them with an almost
heartbreaking sincerity. 

One of the intriguing characteristics of post-
racism is that it is practiced by all races on an 
almost egalitarian basis. A black bartender quoted
in the BlackBook article quipped, “This is the 
best time in history to be a black man in America 
because it’s easier than ever to sleep with white
women.” This crass assessment of racial justice is
characteristically post-racist. It manages to say
something profoundly humanist (it’s a better world
today because erotic attachments no longer need
observe the color line), but at the same time vaguely
racist (black men so obsessively long for sex with
white women that they define their quality of life
largely by the availability of such opportunities).

Perhaps Jay-Z’s exquisitely constructed public
image and Rouzaud’s reaction to it are examples
of post-racism. Jay-Z’s image would be incom-
prehensible without a shared backdrop of racial
stereotypes. The hip-hop persona is both a reaction
to racist stereotypes and also—let’s face it—a
performance of them. Given this, Rouzaud’s ill-
considered comments are all the more ambiguous.
Was his apparent distaste for hip-hop culture a 
reflection of a racist distaste for blacks or a less-
objectionable distaste for the antisocial behavior
stereotypically attributed to blacks by racists? When
we’re dealing with such ambiguities, one person’s
righteous accusation of prejudice will look to another
like a cheap shot at playing the race card.
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Acclaimed experts in the rule of law, environmental
policy, and global energy use, Thomas C. Heller
and David Victor are frequent collaborators in the
study of power sector reform in developing countries.
Widely hailed for his scholarship on international
climate control, Professor Heller was a key contrib-
utor to and lead author of several papers by the
United Nations Intergovernmental Panel on Climate
Change, which shared the 2007 Nobel Peace Prize
with Vice President Al Gore. He co-directs the law
school’s Rule of Law Program and the Stanford
Program in International Law and has served as
the deputy director of Stanford’s Freeman Spogli
Institute for International Studies (FSI). David Victor,
who prior to coming to Stanford directed the science
and technology program at the Council on Foreign
Relations, launched FSI’s Program on Energy and
Sustainable Development, which focuses on the
economic and environmental consequences of energy
consumption. Much of Professor Victor’s work
involves field research in emerging markets, notably
China and India, and in some of the world’s poorest
regions, including Africa. Professor Heller and
Professor Victor are senior fellows at FSI and senior
fellows (by courtesy) at the Woods Institute for
the Environment.

The following is an excerpt from Professor Heller
and Professor Victor’s book The Political Economy
of Power Sector Reform: The Experiences of Five
Major Developing Countries (Cambridge University
Press, 2007).

INTRODUCTION AND OVERVIEW

Over the last three decades a wave of market 
reform has spread to nearly every aspect of modern
economic activity. Reformers have sought to replace
state control with private enterprise and market
competition in air transportation, telecommunica-
tions, banking, ports, railroads, food service, and
sundry other activities. Even Russian vodka, for
decades a guiding spirit of the planned economy,
is today a product of private entrepreneurs rather
than solely state enterprise.

Yet markets do not arise or function sponta-
neously. To deliver on their promise, they require
ancillary institutions, such as banks, regulatory
agencies, and courts that must operate in steadfast
but subtle ways. This book is part of a growing 
literature that seeks to explain how that institutional
context affects the origins and operation of markets.
Our interest is the political economy of the shift
to markets—that is, how political forces interact
with institutions to affect how markets function in
practice. The perspectives of political economy,
we will argue, explain why the real outcomes from
attempted market reforms have often diverged
sharply from the economist’s theoretical ideal.

Infrastructures have proved to be a particularly
challenging area for the introduction of market
forces. Infrastructures are marked by high capital
costs and require long time horizons that can make
it especially difficult to attract private investors
who are wary of their ability to earn an acceptable
return. The services supplied by infrastructures—
such as telecommunications, electricity, and running
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Electricity is proving to be among the trickiest of all
network industries for reformers. The network effects
of large power grids, along with the massive economies
of scale in modern central power stations, create high
barriers to entry that (until recently) had made electricity
the epitome of natural monopoly. 

THOMAS C. HELLER AND DAVID VICTOR
The Political Economy of Power Sector Reform: 
The Experiences of Five Major Developing Countries

water—are often highly visible politically, which
raises the risk that governments will intervene if
markets, left alone, deliver outcomes that are politi-
cally inconvenient. Indeed, heavy infrastructure has
long been viewed as a central function of government,
especially in countries where the state is strong and
occupies a large space in the economy. It has also
proved difficult to replace the state with private
enterprise because infrastructures usually display
strong economies of scale, which arise through
network interactions that are prone to natural 
monopoly. Even where governments find ways to
open infrastructure for private investors and opera-
tors they must still monitor closely the behavior of
private firms to detect, punish, and deter monopoly
behavior—tasks that are demanding even when
regulators are highly competent.

Despite these obstacles, some infrastructures
have been the locus of successful market reforms.
They include the auctioning to private firms of the
concessions to run toll roads, airports, and ports.
Telecommunications offers the most striking success
with reform of a network industry—thanks to a
variety of technological innovations that have eased
the entry of new competitors and created new
products (such as wireless telephony) that old state-
owned, wired telecommunications firms could not
nimbly deliver. New services, competition across
platforms, and lower prices in turn stimulated much
larger demand and allowed for more contestable
markets. Declining costs and improved service
helped to sustain the political constituency for
market reforms in telecommunications.

Electricity is proving to be among the trickiest
of all network industries for reformers. The network
effects of large power grids, along with the massive

economies of scale in modern central power stations,
create high barriers to entry that (until recently) had
made electricity the epitome of natural monopoly.
The prohibitive cost of storing electricity requires
that all power systems be managed literally at the
speed of light—a characteristic of systems that
many had thought would require synchronized
central management rather than the looser and
decentralized coordination that are hallmarks of
most markets. Unlike telecommunications, no
technological revolution has swept over electric
power generation to catalyze a fundamental change
in business structure; across most of the world the
core technologies for delivering electric power have
changed little since the 1950s (or earlier). Despite
these challenges—high capital costs, political
visibility, network monopoly effects, technological
stasis, and daunting regulatory tasks—reformers
have found ways to introduce market forces into the
business of electricity. One track for reformers has
involved the model that dates to nearly the beginning
of the electric power industry: regulated franchises.
Indeed, a few markets—notably in the United States
and Hong Kong—never abandoned this mode of
regulated enterprise even as the rest of the world
turned power systems over to state managers during
the twentieth century. Following this model, private
firms would operate the entire integrated electric
power system, earn a guaranteed return on their
investment if they perform well, and be subject to
the oversight of regulators. Some analysts even
suggested the regulator could be eliminated if 
franchisees would be required periodically to bid
for their service (e.g., Demsetz 1968).

This track, however, suffered from many deep
flaws. It depends on regulators that, in practice,
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are often unable to function independently. Even
where regulators are strong and competent they
often find it difficult to obtain full information on the
firm’s costs and thus are prone to make mistakes
that either allow excessive returns or, in the opposite,
regulatory rules that do not allow a sufficient return
to encourage fresh investment. Moreover, a guaran-
teed return provides strong incentives for firms to
over-invest in favored projects and reliable staid
technologies. Thus regulated franchises, it was
thought, tended to squander capital and to avoid
innovation (Averch and Johnson 1962). To fix these
problems, experts on regulation have developed a
wide array of new schemes—often loosely called
performance-based regulation—that give the 
regulator and the firm, alike, a stronger incentive
to behave more efficiently. None, however, has
solved the fundamental problem that regulators
have incomplete information and are subjected 
to political forces that make it difficult to provide
credible long-term commitments.

The second track for reformers offered the promise
of fuller efficiency through market competition. New
ideas advanced since the early 1980s have shown
that some aspects of electric power systems were
not natural monopolies and could be made more
efficient through market competition (e.g., Joskow
and Schmalensee, 1983). In a classic integrated
power monopoly—whether owned by the govern-
ment or run as a private franchise—the entire
system is owned and operated as a single entity.
The new insight of these market reformers was that
some power functions—notably the generation and
final marketing of electricity—could be transformed
to allow the entry and market competition of many
private firms. Generation, especially, could be highly
competitive because the number of power plants is
usually large and the barriers to entry (and exit) are
not prohibitive. By contrast, transmitting electricity
from generators via high-voltage power grids to
final users is replete with network effects and prone
to monopoly. That is because alternating current
grids that interconnect generators and distributors

operate as a single organism with power looping
and flowing in all directions, making it difficult (but
not impossible) to atomize the system into individual
competitive units. Similarly, the function of distrib-
uting power to millions of final users is also prone
to monopoly because the rights of way, power poles
and lines have high fixed costs that make competition
difficult except for very large users that can afford
to acquire their own lines and transformers needed
to interconnect directly with the power grid. Thus
the transmission (grid) and distribution functions
would be left in the hands of the state or operated
as private franchises according to the strictures
of a state regulator. No country in this study has
operated these infrastructures other than as state
enterprises, although Mexico and Brazil have some
private franchises for individual power lines. The
function of marketing power to users could be
competitive so long as companies that bought power
from generators and sold it to final users could be
assured ‘‘open access’’ to the monopoly-prone grid
and distribution system.

Britain’s market-oriented Thatcher government
was the first to apply these insights on a large
scale. It unbundled the integrated state enterprise
into several competitive generators. It also created
twelve distribution companies, each with its own
exclusive franchise area. The transmission system
was maintained as a single enterprise owned by the
state. Generators and distributors were required to
trade power through bidding in a common pool or
through direct contracts. (Most bulk power was
sold through competitive long-term contracts with
relatively stable prices; smaller quantities were
traded on the more volatile pool market as needed.)
Large users, too, were allowed to purchase their
power directly from generators and through the
pool. A new regulator, the Office of Electricity
Regulation (Offer), was established to oversee the
whole enterprise—to monitor possible collusion by
generators and distributors and to set rates for the
parts of power system that remained governed as
natural monopolies.
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The great experiment in England and Wales saw
rates fall sharply, especially for large users. The
decline in rates correlated with market reforms,
but the actual causes were complex. Some of the
decline was rooted in factors exogenous to the power
sector reform, notably a decline in the cost of coal
(from reforms that broke the unions in that sector)
and the unexpected availability of natural gas from
the North Sea. However, much of the decline in
rates was due to the power sector reformed. 

The experience in England and Wales has 
revealed some dangers in the design of electricity
markets. These include the risk that single firms
can exert ‘‘market power’’—the ability to affect
prices for the whole market by their actions alone or
in tacit collusion with others. As regulators learned
about these and other flaws in their market, they
crafted substantial adjustments to trading rules and
oversight mechanisms. Nonetheless, the England
and Wales experience is widely (and rightly) seen
as a success, and that experience (along with the
theory of power market reform) has established a
model for reform in other parts of the world.

Out of this theory and practice arose what we
call the ‘‘standard textbook model’’ of electricity
sector reform, consisting typically of four major
elements (Table 1.1). These reforms would begin
with government ‘‘unbundling’’ the functions of
generating, transmitting, distributing, and marketing
electricity. Then, the standard textbook model called
for the state to transfer those parts of the system
that were amenable to competition into the half of
private firms. The standard textbook model required
creating powerful new institutions—notably, 
independent regulators—to oversee conduct in the
industry and regulate the monopoly-prone parts 
of the business.

For generators, the standard textbook model 
required the creation of markets such as power
pools and provisions for power users and marketers
to contract with generators. So long as many different
generators have access to a transmission system
capable of moving (‘‘wheeling’’) their electricity, the

users of electricity could select among the diverse
offers and the market would be competitive.

There were many variants on the markets that
reformers sought to create. Some countries required
power generators to sell their output to a single
distribution company, known as a ‘‘single buyer’’
system. The most ambitious reformers, however,
envisioned that multiple distribution companies and
even individual users would compete and contract
directly with the multiple competitive power 
suppliers. For very small users such as households
and light industry the benefit of such competition
would be small, and thus nearly everywhere those
‘‘captive’’ users have relied on the power distributor
to obtain the best prices and services. Large users,
by contrast, were encouraged to participate directly
in electricity markets, adding competition to keep
the system operating close to full efficiency. The
standard model required creating powerful new
institutions—notably, independent regulators—to
oversee conduct in the industry and regulate the
monopoly-prone parts of the business. Very few
among even the most energetic reformers have
actually implemented the full standard model.

Nonetheless, the model and experience of 
England and Wales illustrated the great potential
for markets—a shining city on the hill that has 
inspired reformers worldwide.

TABLE 1.1. ‘ ‘STANDARD TEXTBOOK MODEL’’ FOR 
ELECTRICITY SECTOR REFORM

1. UNBUNDLE: Separate generation, transmission, 
distribution and marketing of electricity.

2. PRIVATIZE: Sell those parts of the system amenable to 
competition to multiple private firms.

3. CREATE REGULATORY INSTITUTIONS: Set up 
independent regulators to oversee market conduct in the 
competitive industry and to regulate the monopoly-prone 
parts of the system. 

4. CREATE MARKETS: Allow markets to function for parts 
of the system that are amenable to competition.
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THE GREAT EXPERIMENT IN ENGLAND AND WALES SAW RATES

FALL SHARPLY, ESPECIALLY FOR LARGE USERS. THE 

DECLINE IN RATES CORRELATED WITH MARKET REFORMS,

BUT THE ACTUAL CAUSES WERE COMPLEX.
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A nationally recognized authority in constitutional
law, Pamela S. Karlan is the co-author of three
leading casebooks and numerous scholarly articles
on constitutional law and related subjects. An
award-winning teacher, she is the founding director
of the law school’s extraordinarily successful Supreme
Court Litigation Clinic, where students work on real
cases that are argued before the Court. One of the
nation’s leading experts on voting and the political
process, she has served as a commissioner on the
California Fair Political Practices Commission and
as an assistant counsel and cooperating attorney
for the NAACP Legal Defense and Education Fund.
Professor Karlan’s commentary on legal issues is
frequently featured in the national media. Before
joining Stanford Law, she was a professor of law at
the University of Virginia School of Law and served
as a law clerk to Justice Harry A. Blackmun of the
Supreme Court of the United States.

The following is an excerpt from Professor Karlan’s
paper “The Paradoxical Structure of Constitutional
Litigation” (Fordham Law Review, March 2007).

Constitutional litigation is paradoxical in at least two
important ways. First, the litigation system contains
gaps between the incentives and abilities of individual
litigants to pursue constitutional claims on the one
hand and the need for constitutional refinement on
the other. Second, although constitutional law is
intended to regulate the government prospectively,
a variety of doctrines have channeled much of the
process of constitutional refinement into retrospective
damages lawsuits against individual government
officials. This litigation itself is hedged about by a
series of doctrines that undercut the processes of
constitutional refinement. . . .

II. CONSTITUTIONAL CHANNELING: THE CENTRALITY OF
§ 1983

Damages litigation offers an opportunity not only
to compensate individuals who have been injured
by unconstitutional conduct but to refine consti-
tutional law as well. As one of the elements of a
plaintiff’s case, he must prove that the defendant
violated the Constitution. That holding serves as a
precedent, providing future guidance to govern-
mental entities regarding the scope of constitutional
constraints. The prospect of future damages can
induce the government to change its policies to
avoid further liability.

[There are several] critical limitations on con-
stitutional damages litigation. The first is itself 
constitutional, and stems from the Eleventh
Amendment. . . . [The amendment] has been 
construed to preclude suits against non-consenting
states by their own citizens, either in federal or
state court.

But as Maria says in The Sound of Music, when
God closes a door, He opens a window.

The Supreme Court has taken an expansive, but
formal, view of the Eleventh Amendment. So it has
construed the amendment to bar litigation against
the state and state-level entities such as the state
police in their own names, but not against state
officials or local governments, even if those officials
or governments are carrying out entirely nondiscre-
tionary state-level policies. . . .

Thus, the main effect of the Eleventh Amendment
is not, standing alone, to foreclose all challenge to
state policies but rather to re-channel such litigation
into other forms, principally individual officer suits
or suits against lower-level governments that actually
implement state law. . . .
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And so the Court has developed——legislated, indeed——
the doctrine of qualified immunity. An individual
government official will be held liable for unconstitutional
conduct only if the unconstitutionality of the conduct
was already “clearly established” at the time he acted.

PAMELA S. KARLAN
The Paradoxical Structure of Constitutional Litigation

This leaves lawsuits against individual officers,
seeking damages, as a key forum for refining 
constitutional law. But here, [another] doctrine
plays a critical role. Precisely because constitutional
litigation is an arena for constitutional refinement,
many cases arise where the unconstitutionality of
the official’s act was not entirely clear at the time
of the underlying events. Perhaps because the Court
has come to believe the fiction that the defendants
in § 1983 suits against individual officers are 
actually being sued as individuals, rather than as
faithful agents of the government, the Court worries
that imposing liability will be unfair. After all, the
defendant had no reason to know when he acted
that he would be held liable, and it is not as if he
can capture all the benefits of his unconstitutional
act in the first place. . . .

And so the Court has developed—legislated, 
indeed—the doctrine of qualified immunity. An
individual government official will be held liable for
unconstitutional conduct only if the unconstitutionality
of the conduct was already “clearly established” at
the time he acted. That standard thus raises two
questions. First, was the defendant’s conduct uncon-
stitutional? Second, was that unconstitutionality
clearly established at the time? A plaintiff can win
only if the answer to both questions is “yes.”

Often, it will be easier to answer the second 
question. If there are no cases directly on point, it
might be quicker to simply conclude that the law
is unclear, rather than spend time and effort trying
to determine how the law ought to be clarified. But
here is another paradox: If courts are systematically
drawn to answering the second question first, the law
will never be clarified; every court will simply duck
reaching a constitutional conclusion. In areas where

litigation posture, the Eleventh Amendment, and
[Monell v. Department of Social Services] combine
to relegate constitutional refinement to individual
damages litigation, refinement will never occur.

And so, in Wilson v. Layne and Saucier v. Katz,
the Supreme Court refined the qualified immunity
inquiry. The Court directed courts faced with a claim
of immunity to consider a “threshold question”:

Taken in the light most favorable to the party
asserting the injury, do the facts alleged show
the officer’s conduct violated a constitutional
right? This must be the initial inquiry. In the
course of determining whether a constitutional
right was violated on the premises alleged, a
court might find it necessary to set forth principles
which will become the basis for a holding that a
right is clearly established. This is the process
for the law’s elaboration from case to case, and
it is one reason for our insisting upon turning to
the existence or nonexistence of a constitutional
right as the first inquiry. The law might be 
deprived of this explanation were a court simply
to skip ahead to the question whether the law
clearly established that the officer’s conduct was
unlawful in the circumstances of the case.
Wilson v. Layne itself illustrates an important

point. Defendants may often still win: Having 
decided unanimously that the Fourth Amendment
is violated when media ride alongs permit the press
to enter an individual’s home when the police 
execute a warrant, the Court then determined 8–1
in the next section of its opinion that the rule would
not have been clear to a reasonable police officer
before it had announced it. But although the 
individual officer wins, and the plaintiff thus takes
nothing, the law has been refined and government
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officials—and more importantly, the agencies that
employ them (and that actually pay the costs of
defending them even in these refining lawsuits)—
are on notice that they must change their conduct.
. . . A critical assumption of the Wilson-Saucier
framework, of course, is that the law is actually
being laid down in stage one of the qualified immu-
nity inquiry, in a fashion that parallels declaratory
judgments. The Court’s goals would not be furthered
if the first-stage answer were treated simply as dicta.
But this gives rise to a paradoxical pair of pyrrhic
victories. Because the individual official has won
the case—judgment is entered for him on grounds
of qualified immunity—he has neither the incentive
nor the right to appeal. While the plaintiff of course
has the right to appeal, he may have little incentive
or ability to do so. If the case ends at the district
court, the process of constitutional refinement or
elaboration that motivated the Wilson-Saucier 
sequencing requirement will be undermined. 
Decisions by district courts do not constitute binding
precedent. While the Supreme Court has not decided
if determining whether the law was “clearly estab-
lished” at the time of the underlying events “should
be evaluated by reference to the opinions of this
Court, of the Courts of Appeals, or of the local District
Courts,” several courts of appeals have held that
district court decisions cannot “clearly establish”
constitutional law for purposes of § 1983 liability.

Yet, if the plaintiff does not appeal—thereby 
enabling the defendant to argue the alternative
ground of no constitutional violation in support of
affirmance—the defendant may have achieved a
pyrrhic victory. As an effective matter, he and the
government have been warned to change their
practices in the future. They may quite reasonably
decide that the risk in future litigation that the
law will be held to have been clearly established is
not worth taking and thus abandon the challenged
practices.

Moreover, if the defendant wins at the court
of appeals, where the finding of a constitutional 
violation at the first stage of the Wilson-Saucier

analysis does create “clearly established law”—
certainly within the particular circuit and perhaps
more broadly—his victory may be even more
pyrrhic. Precisely because many constitutional 
decisions involve relatively incremental refinements
of broad constitutional principles, the decisions
may be highly fact bound. Such decisions may be
unattractive candidates for review by the Supreme
Court. . . .

[T]he question arises whether it is somehow
possible to provide review—not so much for the
individual officer, who may well be indifferent to
the basis for his victory, but rather for the govern-
mental body whose policies or training programs
must change.

The difficulty, as I have already suggested, is the
potential lack of an appellee to defend the constitu-
tional judgment below. One solution might involve
formalizing the Wilson-Saucier structure to separate
its two elements. Perhaps the qualified immunity
doctrine should be recast so that defendants would
continue to be shielded from compensatory and
punitive damages, but not from nominal damages
or declaratory relief. The award of nominal damages
or declaratory relief would often entitle the plaintiffs
to attorney’s fees as prevailing parties. The presence
of potential attorney’s fees could create an incentive
for plaintiffs and their lawyers to continue to litigate
and to appeal the judgment in the defendant’s favor
on the qualified immunity issue. Plaintiffs might be
far more willing to defend constitutional holdings,
even if the probability of obtaining money damages
is somewhat diminished, if they were essentially
provided an attorney to do so.

While such a solution has obvious advantages
in enhancing the opportunity for constitutional 
refinement, the Court may in fact be heading in the 
opposite direction. As I have pointed out elsewhere,
in recent years a variety of doctrines have under-
mined the concept of the “private attorney general”
who brings suit to vindicate both her own claims
and the broader public interest. One aspect of this
attack has been a limitation on attorney’s fees. . . .
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In a series of cases, the Court sharply limited Congress’s
authority to abrogate states’ sovereign immunity in 
situations where the congressional prohibition went 
beyond the self-executing commands of the Equal 
Protection and Due Process Clauses.

PAMELA S. KARLAN
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III. A WHOLE ’NOTHER CRAZY QUILT: THE EMERGENCE
OF THE ELEVENTEENTH AMENDMENT

As we saw earlier, the Supreme Court revived 
§ 1983 at least in part to circumvent the barriers to
constitutional refinement and victim compensation
posed by the Eleventh Amendment, substituting
individual officer lawsuits for the foreclosed lawsuits
against the states. The Court’s recent revival of a
robust Eleventh Amendment has added another
layer of paradox to the already jumbled medley of
doctrines governing constitutional litigation. . . .

A centerpiece of the later Rehnquist Court’s 
“federalism revival” was its articulation of what I
have termed the “Eleventeenth Amendment.” In a
series of cases, the Court sharply limited Congress’s
authority to abrogate states’ sovereign immunity in
situations where the congressional prohibition went
beyond the self-executing commands of the Equal
Protection and Due Process Clauses.

In its last years, the Rehnquist Court backed off a
bit. . . . [I]n United States v. Georgia, the Court, in
a surprisingly unanimous opinion by Justice Scalia,
took the analysis one step further. . . . The Court
held that “insofar as Title II [of the Americans With
Disabilities Act] creates a private cause of action
for damages against the States for conduct that
actually violates the Fourteenth Amendment, Title II
validly abrogates state sovereign immunity.” . . .

Like a number of the Court’s other recent con-
stitutional rulings, Goodman may have paradoxical
consequences. The Court’s position seems to require
that courts decide constitutional issues of potentially
great complexity—the kinds of issues that a number
of the Justices have expressed reluctance to address
in the context of § 1983 lawsuits—before applying
a statute that is quite a bit clearer with respect to

constraints on state actions. If courts have to 
adjudicate an inmate’s [constitutional] claim before
they get to the damages claim afforded by the
Americans with Disabilities Act, then the ADA is
really only achieving the elimination of qualified
immunity, since it provides damages against the
governmental entity without respect to whether the
law was clearly established at the time. If this is a
wise and constitutionally prudent policy with respect
to ADA claims, then perhaps Congress should take
the Court’s hint and amend § 1983 itself, both to
abrogate expressly states’ sovereign immunity
(thereby overturning the Supreme Court’s construc-
tion of § 1983 in Will v. Michigan Department of
State Police, which had held that states, unlike
municipalities, are not “persons” who can be sued
under § 1983) and to overrule Monell’s rejection
of respondeat superior liability.
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Alan O. Sykes’ writing and teaching have encom-
passed international trade, torts, contracts, 
insurance, antitrust, and economic analysis of law.
A leading expert on the application of economics
to legal problems, he has been a member of the
executive committee and the board of the American
Law and Economics Association and currently
serves as reporter for the American Law Institute
Project on Principles of Trade Law: The World
Trade Organization. Professor Sykes is associate
editor of the Journal of International Economic Law
and a member of the board of editors of the World
Trade Review. He formerly served as editor of the
Journal of Legal Studies and the Journal of Law
and Economics.

The following is an excerpt from Professor Sykes’
article “Lex Loci Delictus and Global Economic
Welfare: Spinozzi v. ITT Sheraton Corp” (Harvard
Law Review, March 2007), co-authored with Jack
L. Goldsmith, Henry L. Shattuck Professor of Law
at Harvard.

III. LEX LOCI AND GLOBAL ECONOMIC WELFARE

To understand why the application of Illinois tort
law in the Spinozzi situation may be inefficient, we
need to understand how the defendants came to be
sued in the United States. Dr. Spinozzi was injured
in the Sheraton Acapulco hotel, a resort owned by
Empresas Turisticas Integradas, S.A. de C.V., and
operated by Operadora InterAmericana de Hoteles,
S.A. de C.V., both Mexican companies. Normally, a
Mexican firm is not amenable to suit in U.S. courts
for activities that take place in Mexico. It would
violate due process for a U.S. court to assert personal
jurisdiction over a foreign firm that had no activities
in the United States and had not availed itself of

the benefits of the U.S. economy. But the Mexican
hotel’s owner had licensing agreements with, and its
operator was partially owned by, U.S. corporations
(Sheraton International, Inc. and ITT Sheraton
Corporation) over which the U.S. courts properly
asserted personal jurisdiction. 

If Dr. Spinozzi were injured in any one of the 
hundreds of local Acapulco hotels that had no 
connection to the United States, he would have 
no ability to sue it in a U.S. court, and thus little
chance of having U.S. tort law govern the injury in
Mexico. The effect of U.S. personal jurisdiction rules
is that only U.S. firms and firms with close U.S.
connections can be sued in U.S. courts for torts
committed outside the United States. And thus only
U.S. firms and firms with close U.S. connections
can be subject, under interest analysis and related
doctrines, to the much stricter U.S. tort laws for
injuries that occur abroad. This means that non-U.S.
firms that operate outside the United States are
potentially subject to lower tort liabilities for their
activities than their U.S. competitors in the same
markets. Put another way, the structure of U.S.
personal jurisdiction and choice-of-law rules can
result in the more pro-plaintiff standards of U.S. tort
law being applied discriminatorily to the detriment
of U.S. firms that operate abroad. Such discrimi-
nation would not occur if U.S. courts applied the
lex loci rule instead of forum-centered interest
analysis and its variants, because under lex loci
the same law applies to all torts that take place in
a particular jurisdiction, regardless of where the
defendants are from.

Similar forms of discrimination are often 
condemned under national and international law.
If a foreign government—say, Mexico—were to

ALAN O. SYKES
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When particular foreign nations are singled out for
discrimination relative to others, a further inefficiency
known to economists as “trade diversion” arises—— less
efficient foreign producers expand their sales and more
efficient foreign firms subject to discrimination contract
their sales.

ALAN O. SYKES
Lex Loci Delictus and Global Economic Welfare: 
Spinozzi v. ITT Sheraton Corp

apply a tort liability rule that discriminated against
American exporters by holding them to a higher
standard of care or to greater damages obligations
than Mexican firms or firms from some third country,
it would violate Article I and/or Article III of the
General Agreement on Tariffs and Trade (GATT), now 
embodied in the agreements that comprise the
law of the World Trade Organization (WTO). Such
discriminatory rules would also be condemned 
by the nondiscrimination obligations of the North
American Free Trade Agreement (NAFTA), by the
Treaty of Rome, and by mainstream doctrine
under the dormant commerce clause of the U.S. 
Constitution. All of these legal systems recognize
that discriminatory domestic regulations can function
as barriers to trade, equivalent to tariffs and quotas,
by raising the costs of foreign firms relative to those
of domestic firms. If all foreign firms are affected
equally, the result is an inefficient substitution of
domestic production for foreign production, as well
as an inefficient increase in price to consumers.
When particular foreign nations are singled out for
discrimination relative to others, a further inefficiency
known to economists as “trade diversion” arises—
less efficient foreign producers expand their sales
and more efficient foreign firms subject to discrimi-
nation contract their sales. The same problems can
arise when discrimination is targeted not at the
export transactions of particular foreign suppliers,
but at particular foreign investors, as inefficient
substitution of those with higher costs for those
with lower costs occurs. 

The legal rules against such discrimination are
not triggered in Spinozzi and similar cases because
any discrimination against U.S. firms is being 
imposed by U.S. courts. Discrimination by a nation

or state against one of its own firms does not violate
the WTO, NAFTA, the Treaty of Rome, or the dormant
commerce clause. Nonetheless, the adverse eco-
nomic consequences of the discrimination are the
same when a nation discriminates against its own.
At the extreme, U.S. firms may find their costs
raised to the point that they exit the market in
question altogether, leaving it to be served by less
efficient foreign rivals. In less extreme cases, U.S.
entities will simply see their share of the market
shrink and that of less efficient competitors expand.
The magnitude of the loss in any given case will
of course depend on the magnitude of the cost
differential imposed by discriminatory liability rules.
Other things being equal, the greater the cost 
disadvantage suffered by U.S. firms when they are
subjected to U.S. tort standards on a discriminatory
basis, the greater the degree to which less efficient
competitors who do not confront such liability will
displace the U.S. firms.
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A preeminent scholar of intellectual property law,
Mark A. Lemley is an accomplished litigator—
having litigated cases before the U.S. Supreme
Court, the California Supreme Court, and federal
circuit courts—as well as a prolific writer with
more than 90 published articles and six books. His
scholarship focuses on how the economics and
technology of the Internet affect patent law, copy-
right law, and trademark law, and he has testified
numerous times before Congress, the California
legislature, the Federal Trade Commission, and the
Antitrust Modernization Commission on patent,
trade secret, antitrust, and constitutional law 
matters. He is director of both the law school’s
Program in Law, Science & Technology and its LLM

Program in Law, Science & Technology.
The following is an excerpt from Professor 

Lemley’s paper “Ignoring Patents” (Michigan State
Law Review, 2008).

More than 2.5 million United States patents have
been issued in the last 20 years. While these patents
are spread across all industries, a large percentage
is concentrated in the information technology (IT)
industries, and others in biotechnology. The preva-
lence of patents in these industries has caused a
number of people to worry about an “anticommons”
in patent law, in which companies that want to
make a product find it impossible to acquire all the
rights they need from many different owners. This
is a particular problem for semiconductor, telecom-
munications, and software companies, which must
aggregate hundreds or thousands of different 
components to make an integrated product. Each of
those components may be patented, some by many
different people. The threat that any one of those

patent owners can obtain an injunction shutting
down the entire integrated product allows them to
extort settlements well in excess of the value of their
patent. The patent damages rules similarly permit
excessive recoveries, such as the recent $1.5 billion
jury verdict against Microsoft for infringing one of
many patents covering just one of many features
of an add-on to the Microsoft Windows product.
Patent law permits these product manufacturers to
be found “willful” infringers liable for treble damages
and attorneys’ fees even if they were unaware of the
patent or even the patent owner at the time they
began selling the product. And even if the manu-
facturer can avoid any of these risks by invalidating
or proving noninfringement of each of these patents,
doing so will cost millions of dollars per case in
legal fees. Given these problems, it’s a wonder
companies make products in patent-intensive 
industries at all.

And yet make products they do. Both my own
experience and what limited empirical evidence
there is suggest that companies do not seem much
deterred by the threat of all this patent litigation
from making products. Intel continues to make
microprocessors, Cisco routers, and Microsoft oper-
ating system software even though they collectively
face nearly 100 patent-infringement lawsuits at a
time and receive hundreds more threats of suit each
year. Companies continue to do research on gene
therapy, and even make “gene chips” that incorporate
thousands of patented genes, despite the fact that
a significant fraction of those genes are patented.
Universities and academic researchers continue to
engage in experimentation with patented inventions
despite the now clear rule that they are not immune
from liability for doing so. John Walsh’s study suggests
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This intentional ignorance of patent rights in the hands
of others has led some to label major manufacturers in
the IT industries “patent pirates.”

MARK A. LEMLEY (BA ’88)
Ignoring Patents

that threats of patent infringement are not in fact
responsible for deterring much if any research.

What’s going on here? The answer, I think, is 
quite simple: Both researchers and companies in
component industries simply ignore patents. Virtually
everyone does it. They do it at all stages of endeavor.
Companies and lawyers tell their engineers not to
read patents in starting their research, lest their
knowledge of the patent disadvantage the company
by making it a willful infringer. Walsh et al. similarly
find that much of the reason university researchers
are not deterred by patents is that they never learn
of the patent in the first place. When their research
leads to an invention, their patent lawyers commonly
don’t conduct a search for prior patents before
seeking their own protection in the United States
Patent and Trademark Office (USPTO). Nor do they
conduct a search before launching their own 
product. Rather, they wait and see if any patent
owner claims that the new product infringes their
patent. Even then, it is common in many industries
characterized by a significant number of “patent
trolls” to ignore the first cease-and-desist letter
you receive from a patent owner, secure in the 
knowledge that patent litigation is expensive and
uncertain and some letter-writers will never follow
up with a serious threat of suit. Finally, and most
significantly, companies in component industries
who in fact get sued for patent infringement never
pull their product off the market pending the out-
come of the suit. Rather, they decide to take their
chances in court and hope that they can avoid 
infringement or invalidate the patent. Even if they
embark upon a product redesign to avoid infringing
the asserted patent, the redesign rarely replaces
the original product unless and until the patent is

held valid and infringed. This intentional ignorance
of patent rights in the hands of others has led some
to label major manufacturers in the IT industries
“patent pirates.”

To get a perspective on how strange this might
seem to an outsider to the patent system—or even
to an outsider to the component industries in which
this behavior is common—compare it to the world
of real property. If I want to build a house, I’d better
be darn sure that I own the land on which the house
is built. In fact, it would be unheard of to begin
construction before I owned the rights to the land,
in the hopes that I would be able to obtain the
rights later. Nor would a prospective home builder
put up with any uncertainty about the boundaries
of the land on which I was building. People don’t
build houses that might or might not be on their
land, hoping that they would ultimately win any
property dispute. And even if a few people were so
reckless as to want to do one of these things, no
bank would ever fund construction without certainty
in the form of a title insurance search report 
indicating that the builder unambiguously owns all
the rights he needs.

It is currently very much in vogue to talk about
patent rights as a form of property, and in particular
to draw analogies to real property. So let’s engage in
a thought experiment: What if we took the analogy
seriously and actually behaved with patents as we
do with real property? Product manufacturers would
have to stop ignoring patents. No venture capitalist
or bank (or shareholder, should Intel fund the project
internally) would give Intel the money to build a
new fab unless it could demonstrate that it had
conducted an exhaustive search for patents it might
infringe in manufacturing its chips and obtained
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irrevocable or at least long-term licenses to use any
patent that anyone might conceivably later assert
against the chips or the manufacturing plant. Intel
in turn would look to a group of “patent insurance”
firms that would spring up and that would conduct
the search and determine what patents needed
to be licensed. Unless and until all of this had
happened, Intel could not start construction of its
fab, much less make or sell chips produced by that
fab. If there were significant disagreement over
whether a party legitimately owned patent rights,
perhaps Intel could bring a declaratory judgment
action to try to clarify those rights, but it would hold
construction in abeyance until it got an answer.

And since there is no experimental use defense
to patent infringement, scientists at both universities
and corporations would have to conduct a similar
search and wait to get permission from all possible
interested parties before they began their research,
lest they infringe a patent in the lab. 

Would this world be desirable? I am skeptical.
Let’s begin with the benefits of such a world. Patent
owners would get paid early and often. Patent 
litigation would decrease, or maybe even disappear
entirely, because anyone who wanted to make a
product would find the patent owner and enter into
a deal with [the patent owner] up front, or else not
make the product. And patent owners who compete
in the marketplace, and rely on the patent to 
preserve exclusivity, would not face competition
during the often-protracted period during which the
patent is being litigated. 

At the same time, these benefits would come at
significant cost. First, both research and the manu-
facture of products would be regularly delayed by
years and perhaps decades as potential defendants
identified and cleared rights. The problem is not
simply the time and the cost required to find and
evaluate the patents, contact the patent owner, and
negotiate a license—though those costs may be
significant. Rather, the legal rights in question may
not even exist at the time Intel needs to make its
investment decision. Many, perhaps most, patent

lawsuits are filed against independent developers
who themselves came up with the idea, generally
at about the same time the patentee did. The fact
that it takes over three and a half years for the
USPTO to issue a patent, and that for at least 18
months of that time the application is not published,
means that the wait to identify the relevant rights
may be significant indeed. The problem is even
worse because of the common practice of filing
continuation applications, which permit applicants
to change their patent claims even after a single
patent had issued for up to 20 years after the 
application was filed. A true title-search system
would require Intel to wait until we knew for sure
whether a patent would issue on any existing 
continuation application. Nor would the uncertainty
end then; 10 years of claim construction litigation
have made it clear that we rarely know for sure
what a patent covers even after it issues. So it is
not clear that we will know even then which patents
Intel must license. The significant delay of a title-
search system harms consumer welfare because
both innovation and product deployment occur later
than they otherwise would. 

Second, a real-property patent system would 
replace competition with central coordination in a
significant number of cases. So far we have assumed
that the patent owners will be willing to license
their patents. But that is likely not to be true in many
cases. Patent owners who compete in the market-
place want exclusivity, and there is no license price
an equally efficient competitor will be willing to pay
that will compensate them for the loss of monopoly
rights. Even patent owners who do not compete in
the marketplace may find it more lucrative to grant
an exclusive rather than a nonexclusive license to
someone who does make a product, for the same
reasons. Nor will a competing company be particu-
larly sympathetic to efforts by outsiders to engage
in research on the invention if the effect of that
research will be to design around or improve that
core invention. The effect of a real-property or 
title-search system is to replace competition in the
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It is currently very much in vogue to talk about patent
rights as a form of property, and in particular to draw
analogies to real property. So let’s engage in a thought
experiment: What if we took the analogy seriously and
actually behaved with patents as we do with real property?
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shadow of a patent while it is being litigated with
single-firm markets whenever the patentee partici-
pates in the market, either directly or by proxy. 
Researchers who could not obtain a license would
direct their scientific efforts into different fields, and
potential competitors would do the same, meaning
that the owner of a core patent could control who
if anyone worked on a particular technology. If you
believe, as I do, that the evidence suggests that
competition is often a better spur to innovation than
monopoly, removing that contingent competition is
a potentially significant cost. 

Third, and perhaps most important, a significant
percentage—maybe as much as three-fourths—of
these patents turns out to be either invalid or not
infringed. It is this probabilistic nature that most
critically distinguishes patents from real property.
Under the current system in patent-ignoring indus-
tries, consumers benefit from competition during
the time before those patents are invalidated or held
not to be infringed. Under a real-property patent
system, the owners of invalid patents can capture
supracompetitive profits during the time before their
patents are invalidated, profits made at the expense
of consumers and which they will never have to
disgorge. That extra profit in turn would create 
significant incentives to obtain and enforce dubious
patents. Indeed, the problem is even worse: In a
title-search system in which researchers and manu-
facturers must clear rights before beginning work,
accused infringers may be unlikely to take the
chance of challenging the patent at all, agreeing to
pay a license even for a weak patent. I identified
reducing patent litigation as a benefit of the real-
property approach; the flip side is that ignoring
patents promotes patent challenges. If you believe,

as a number of scholars suggest, that challenges to
bad patents are a public good that is undersupplied
today, the real-property approach will make that
undersupply problem worse.

Finally, people usually build a house on a single
plot of land, while as I have noted there may be
hundreds or thousands of rights that must be 
aggregated to build a multi-component product.
As Carl Shapiro and I have argued elsewhere, this
fact exacerbates the patent holdup problem and
leads to systematic overpayments by manufacturing
companies, because individual patent owners won’t
discount the royalty they charge to account for the
complementary rights owned by others. It’s not
that nothing of the sort ever happens with land;
commercial builders often face a holdout problem
when they need to buy numerous plots of contiguous
land for a new building. But the problem is much,
much worse in the patent system, because the
number of rights that must be aggregated is greater,
because the scope of those rights (and therefore
which ones need to be included) is less clear, and
because courts may be unable to grant injunctive
relief tailored to protect only the patent in question
without interfering with the non-infringing uses. The
result is that bargaining breakdown, already a risk
in real property (and the justification for the use of
eminent domain in support of private projects), will
be much more of a risk. And as we have seen, in
this world without successful bargaining no one will
build products or engage in research. 

That doesn’t mean that ignoring patents is the
best of all possible worlds either. In industries that
ignore patents, patent owners can generally get
paid only if they threaten to sue. In a real-property
world, manufacturers can make products only if
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they pre-clear all the rights. There ought to be a
middle ground between these extremes. Imagine a
functioning, efficient market for patent licenses, one
that incorporated the possibilities of patent invalidity
and non-infringing alternatives and avoided licenses
based on holdup, but which also inculcated in manu-
facturers norms of paying for the rights they use.
Patentees could get paid a reasonable amount for
their rights, but without the risks and uncertainty
of the current system. And companies interested
in using innovations could seek out new ideas 
embodied in patents, rather than burying their head
in the sand and developing inventions entirely on
their own. But the steps required to move from our
world to this ideal one are radical, and it seems
unlikely that they will happen. In the absence of
fundamental changes, it is likely that companies
will continue to muddle through. But they will do
so in significant part by ignoring patents.
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A leading expert and author on the legal, ethical,
and social issues surrounding health law and the
biosciences, Hank Greely specializes in the legal
implications of new biomedical technologies, 
particularly those related to genetics, neuroscience,
and stem cells. He serves as an advisor on California,
national, and international policy issues and also
chairs the California Advisory Committee on Human
Stem Cell Research. Active in university leadership,
Professor Greely chairs the steering committee for
the Stanford Center for Biomedical Ethics, directs
the law school’s Center for Law and the Biosciences,
directs the Stanford Center for Biomedical Ethics’
Program in Neuroethics, and serves on the leadership
council for the university’s interdisciplinary Bio-X
Program. He is one of seven co-directors of a nation-
wide law and neuroscience project, which recently
received $10 million in funding from MacArthur
Foundation to examine how breakthroughs in neuro-
science might affect the U.S. legal system. He is also
a professor (by courtesy) of genetics at Stanford.

The following is an excerpt from Professor Greely’s
article “Neuroscience-Based Lie Detection: The 
Urgent Need for Regulation” (American Journal of
Law & Medicine, 2007), co-authored by Judy Illes,
until this year an associate professor of pediatrics
(medical genetics) at Stanford and now a professor of
neurology and Canada Research Chair in Neuroethics
at the University of British Columbia.

D. FMRI-BASED LIE DETECTION — EVALUATING THE 
RESEARCH

These 12 peer-reviewed articles establish fMRI-based
lie detection as a promising technology. They do not
prove that it is currently effective as a lie detector in
the real world, at any accuracy level, let alone the

80 to 90 percent levels being claimed. At least six
different issues raise concern about these results:
the small number of studies with individual effects,
the lack of replication, the small and nondiverse
groups of subjects, the inconsistency of reported
regions of activity, the artificiality of the deceptive
tasks, and the lack of attempted countermeasures. 

Of these 12 studies, only three deal at all with
determining whether or not individuals are lying.
Information that, on average, a group of 12 people
showed significant activation in a particular region
does not tell us how many of the individual sub-
jects showed activation in that region. It could have
been all, many, or only a few. This does not mean
these group studies were bad experiments; the
researchers did not claim to be testing individual
lie detection but instead were looking for broad
similarities that might indicate some localization in
the brain of lying. 

The second problem is the lack of replication of
the results by any other laboratories. As is common
with fMRI research today, each laboratory tried
its own experiments and used its own analytical
methods. The only experiments that can be said to
have been replicated are the two Langleben experi-
ments (even there with some differences in the test)
and the first two Kozel experiments (the third Kozel
experiment used a very different model). And only
one of those—the second Langleben study—dealt
with individual results. A good rule of thumb is to
never believe a result until at least one investigator
from outside the original group confirms it. Lie 
detection through fMRI does not pass this test. 

A third concern is the number and diversity of
subjects. The experiments used healthy young adults,
almost all right-handed, with little gender or ethnic
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The federal government——or, barring that, state govern-
ments——should ban any non-research use of new methods
of lie detection, including fMRI-based lie detection, unless
or until the method has been proved safe and effective
to the satisfaction of a regulatory agency and has been
vetted through the peer-reviewed scientific literature.

HENRY T. “HANK” GREELY (BA ’74)
Neuroscience-Based Lie Detection: The Urgent 
Need for Regulation

diversity. No one tested children, the middle-aged or
elderly, those with physical or mental illnesses, or
those taking drugs, either as medication or illicitly.

Fourth, all of the relevant experiments report
finding activation of various regions of the brain
(sometimes defined narrowly, sometimes broadly).
Together they find activation in many different areas
of the brain without strong consistency among the
experiments, except when brain regions are very
broadly defined. The number of cortical areas 
activating in these lying and deception tests include
anterior prefrontal area, ventromedial prefrontal
area, dorsolateral prefrontal area, parahippocampal
areas, anterior cingulate, left posterior cingulate,
temporal and subcortical caudate, right precuneous,
left cerebellum, insula, putamen, caudate, thalamus,
and regions of temporal cortex. The activation of
many of these regions is known to be correlated
with a wide range of cognitive behaviors including
memory, self-monitoring, conscious self-awareness,
planning and executive function, and emotion. This
diversity casts some doubt on the accuracy of any
particular method of lie detection.

A fifth problem, and perhaps the greatest, is
the artificiality of the deceptive tasks. Most of the
experiments involved subjects lying about something
unimportant—what card they held or whether they
could remember a three-digit number. Only the
Kozel paper, involving an instructed “theft” of a ring
or a watch from a room, and the Mohamed paper,
involving the gun firing, seemed close to more typical
real-world lie detection situations. Of course, in those
cases, as in every other experiment, the subject
telling a “lie” was following an instruction to tell a lie
(and in the Kozel experiment the subjects “stealing”
the objects were following instructions to “steal”

them, knowing it was part of an experiment and not
a real theft). Sometimes the subjects were told which
lie to tell; other times they got to choose which of
two conditions to lie about—but always they were
acting not just with permission to lie but under a
command to do so. It is not clear how this difference
from the more usual lie detection settings would
affect the results. Although the researchers often told
the subjects, falsely, to believe that their success
in lying would earn them more money (in fact, 
researchers with that design paid all the subjects the
“extra” money), it is also not clear that this apparent
monetary incentive would affect the subjects the same
way as the more common—and more powerful—
incentives for lying, such as avoiding arrest.

The context points to a deeper problem with the
artificiality of the situation—the researchers assume
that whatever kind of “lie” they are having the
subjects tell is relevant to the kinds of lies people
tell in real life. But those lies vary tremendously.
Are lies about participation in a crime the same as
lies about the quality of a meal or the existence of
a “prior engagement”? Do lies about sex activate
the same regions of the brain as lies about money,
lies to avoid embarrassment, or lies about the five
of clubs? Do lies of omission look the same under
fMRI as lies of commission? We do not know the
answers to these, or many other questions—and
neither do the researchers who published these
papers. This is not a criticism of the researchers,
as scientists have to start somewhere and a well-
defined situation is essential for analysis. It is likely
to be difficult, and perhaps even impossible, to
create good tests of real-world lies. This is a criticism
of any attempt to apply this research to the real
world without a great deal more work. 
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All of the concerns discussed so far are reasons
to doubt that these experiments did, in fact, prove
that one can detect real world lies through fMRI.
The last concern is slightly different. Even if the
studies had proven that proposition, they did not
begin to prove that the method could actually be
effective because they did not exclude the very real
possibilities that subjects could use countermeasures
against fMRI-based lie detection. 

The use of countermeasures to polygraphy has
been discussed substantially in the past and has
even been the subject of some limited research.
The National Academy panel on the polygraph
spent 10 pages on countermeasures. It concluded
as follows:

If these measures are effective, they could 
seriously undermine any value of polygraph 
security screening. Basic physiological theory
suggests that training methods might allow 
individuals to succeed in employing effective
countermeasures. Moreover, the empirical research
literature suggests that polygraph test results can
be affected by the use of countermeasures. 
Countermeasures to fMRI-based lie detection

could use a wide range of methods. At one extreme,
we know a subject can make an fMRI scan useless.
Simple movements of the tongue or jaw will make
fMRI scans unreadable. Movements of other 
muscles will introduce new areas of brain activation,
muddying the underlying picture. Even less visibly,
simply thinking about other things during a task may
activate other brain regions in ways that interfere
with the lie detection paradigm. 

If, as some think, lying is detectable because it
is harder than telling the truth and thus requires the
activation of more or different areas of the brain, a
subject could try doing mental arithmetic or memory
tests while giving true answers, thus, perhaps,
making true answers harder to distinguish from
false ones. Similarly, a well-memorized lie may not
activate those additional regions and may look like
a truth. The Ganis paper, discussed above, actually
reported differences between memorized and 

improvised lies, though it reported that both were
distinguishable on average from the truth.

This issue of countermeasures is both filled with
unknowns and vital. If, in fact, countermeasures
turn out to be effective, the people we may most
want to catch may well be the ones best trained—
by criminal gangs, by foreign intelligence agencies,
by terrorists, or others—in countermeasures. Of
course, if the countermeasures are easy enough,
“training” may be as simple as a quick search of
the Internet. A quick Google search of “polygraph
countermeasures” already turns up many sites 
offering information on beating the polygraph, some
free and some for payment, including one former
polygrapher who charges $59.95 (plus shipping)
for his manual plus DVD. If fMRI-based lie detection
becomes common, efforts to beat fMRI-based lie
detection will, no doubt, also become common. 

* * * * 
Regulation similar to that imposed by the federal

and state governments on polygraphs would need to
be considered for any somewhat-valid method of lie
detection. This would require the federal government
plus all state governments (as well as non-American
governments) to consider amending many of their
statutes, as well as a new surge of litigation in the
courts about the admissibility of resulting evidence.
At this stage in the technology’s development,
however, we believe a simpler solution is preferable.
The federal government—or, barring that, state
governments—should ban any non-research use of
new methods of lie detection, including specifically
fMRI-based lie detection, unless or until the method
has been proved safe and effective to the satisfaction
of a regulatory agency and has been vetted through
the peer-reviewed scientific literature. The rest of
this section outlines our proposed regulatory scheme
in general and raises many additional questions that
need to be answered. 

* * * *
3. WHY ADOPT THIS REGULATORY PLAN?

The questions raised above are both substantial and
difficult. Additionally, they only scratch the surface of
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Companies are marketing the age-old dream of lie 
detection coupled with the high-tech mystique (and
beautiful color graphics) of brain scanning. The 
combination may prove irresistible to many, but with
so little evidence that the method is accurate the result
may be tragic. 
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the problems that new methods of lie detection raise.
Society will still have to decide a host of puzzling
questions, through an analysis of constitutional
constraints as well as parsing existing statutes or
adopting new ones. The proposal sketched above
speaks to whether a lie detection method is safe and
effective enough to be used. It does not determine
what such a method could be used for, by whom, or
under what circumstances. Our rights to and expec-
tations of privacy would have to be weighed against
the benefits of lie detection. This is true not only in our
dealings with governments, whose actions are limited
by the federal Constitution, but in the private spheres
of life. Society would need to consider whether laws
like the Employee Polygraph Protection Act need to
be amended or extended beyond employers to others
who may want to use lie detectors—insurers, lenders,
contractors, schools, or parents, among others.
Completely new licensing schemes might be needed
for those who operate these new lie detectors.

Even the preliminary regulation we propose
would not pass itself. Congress, preferably, or state
legislatures, would have to be convinced to adopt
a new, complex, and possibly expensive statutory
plan, one dealing with technologies that just barely
exist and that may be more widely viewed as
blessings than as threats. Why then would—or
should—Congress act?

Because it is important. Companies are marketing
the age-old dream of lie detection coupled with the
high-tech mystique (and beautiful color graphics) 
of brain scanning. The combination may prove 
irresistible to many, but with so little evidence that
the method is accurate the result may be tragic.
Honest people may be treated unfairly based on
negative tests; dishonest people may go free. 

Even in the judicial context, where the Daubert
and Frye tests provide some check on inaccurate
evidence, the check is only partial. Each trial judge
is empowered to make her own decision, based on
the evidence presented in her court. A good lawyer,
with a good expert, pushing admissibility of the
technology, and a bad lawyer, with a bad (or non-
existent) expert opposing it, could tip the balance in
any given court. So could an overly impressionable
or scientifically naïve judge. A favorable decision by
any single judge anywhere in the country will be
trumpeted by the companies selling the technology,
in the same way Larry Farwell, the developer of
“brain fingerprinting,” has publicized his view of the
Harrington case. 

As a result, lives may be ruined. We have seen
lives shattered before, with and without these 
technologies. Wen Ho Lee is one example of a 
victim of the polygraph. Recent news provides an
even clearer example of the costs of investigative
mistakes, although not in a case involving (as far
as we know) lie detection. In September 2002,
Maher Arar, a Canadian citizen who was born in
Syria, was returning to Canada with his family from
a vacation in Tunisia. While changing planes at
Kennedy Airport in New York, he was detained by
U.S. officials. After 13 days of questioning—but
no formal charges or court action—he was flown
to the Middle East, where his American captors
delivered him to Syrian security agents. After a
year of imprisonment and torture, he was released
through Canadian intervention. After a two-year
study by a prestigious commission, the Canadian
government recently apologized to Arar and agreed
to pay him nearly nine million U.S. dollars because
of the assistance it gave to the United States in
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connection with his ordeal. The United States 
government has not apologized, has sought to have
Arar’s suit against it dismissed as a result of a
“state secrets” privilege, and, indeed, still keeps
Arar on its “no fly” list. 

Mistakes happen. The inappropriate increase in
confidence provided by inaccurate lie detection
could make those mistakes worse. Should that
happen, and be discovered, the aftermath of the
consequent scandal may be discrediting of a tool
that, properly verified and controlled, could help
prevent such mistakes. Both individuals and the
field of lie detection have much to gain from a care-
ful, prudent approach to these new technologies.
Currently, nothing enforces such an approach. 
Requiring proof of safety and efficacy before allowing
the use of lie detection technologies is a careful
step toward assuring that these technologies are
used wisely.

CONCLUSION

We have come a long way, from discussions of the
concept of tu, mapping, and illustration to the use
of individualized, rapidly changing maps of blood
flow in the brain to try to detect lies. We need to
remember, though, that the map is never the territory;
the fMRI scan is not the same as the brain it scans.
Neuroscience lie detection, if it proves feasible at all,
will not be perfect. We need to prevent the use of
unreliable technologies and to develop fully detailed
information about the limits of accuracy of even
reliable lie detection. Government regulation appears
to be the only way to accomplish this goal and, by
so doing, we take a first step toward maximizing the
benefits of these new technologies while minimizing
their harms.
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An internationally recognized expert on intellectual
property law, Paul Goldstein is the author of an 
influential four-volume treatise on copyright law and
a one-volume treatise on international copyright law,
as well as the widely acclaimed Copyright’s Highway:
From Gutenberg to the Celestial Jukebox and most
recently Intellectual Property: The Tough New Realities
That Could Make or Break Your Business. He has
chaired the U.S. Office of Technology Assessment
Advisory Panel on Intellectual Property Rights in an
Age of Electronics and Information and has been
a visiting scholar at the Max Planck Institute for
Intellectual Property, Competition and Tax Law in
Munich, Germany. Professor Goldstein is of counsel
to the law firm of Morrison & Foerster LLP and has
regularly been included in Best Lawyers in America.
He has written two novels on intellectual property
themes: Errors and Omissions, published in 2006,
and A Patent Lie, published in June 2008.

The following is an abridgment of the introduction
to Professor Goldstein’s book Intellectual Property:
The Tough New Realities That Could Make or Break
Your Business (Penguin Group/Portfolio, November
2007).

Intellectual property. The term itself suggests the
nature of the challenge. How can a product of the
mind—an invention, a song, a brand, a business
secret—become the subject of precise, bounded
property rights? No idea is entirely original; every
innovative business borrows, sometimes extensively,
from its competitors and others. How can lawmakers
draw a line that crisply states this is yours and
that is mine? 

Judges, legislators, and lawyers commonly speak
of “balance” in intellectual property law, and this

is certainly a desirable goal. But, balance—at least
if it implies stability—is an illusion. No law that
seeks to encourage both the production and use
of information can possibly achieve more than a
momentary equilibrium. Because support for invest-
ment incentives inevitably undermines support for
free access—this is the paradox of property rights
in information—all balances are temporary; the
slightest current of public or political sentiment can
shift the balance, by extending property rights one
day and restricting them the next.

Companies spend millions, sometimes billions,
of dollars researching and developing new products,
knowing that they will have to write off the invest-
ment if a court should hold that the invention
trespasses on another company’s patent. Book
publishers, film studios, and record labels invest
in creating and marketing copyrighted works that
inevitably build on themes, incidents, and other
elements taken from earlier works. Which of these
elements is in the public domain, free for the taking,
and which is not? Many of the best-known and most
valuable brand names—Burger King, McDonald’s—
are little more than descriptive words and common
names. How can a company appropriate such
names to its own exclusive use? When a departing
employee takes a company’s trade secrets and
know-how with him, what part of this information
belongs to the company and what part, derived
from his own skill and training, belongs to him?
Marking off the boundaries of intellectual assets is
like drawing lines in water.

Elusive as intellectual property boundaries are,
the business value they secure is enormous. Com-
mentators cite breathtaking figures—“76 percent
of the Fortune 100’s total market capitalization is
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Why are intellectual property rules so much more 
mercurial than other property rules? (If real property
rules were similarly unstable, the Empire State 
Building, fully rented one day, would be open to 
squatters the next.)

PAUL GOLDSTEIN
Intellectual Property: The Tough New Realities That
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represented by intangible assets, such as patents,
copyrights, and trademarks” or “an estimated 80
percent of the value of the Standard & Poor’s 500
is made up of intangible assets of all kinds”—to
indicate the scale of intellectual assets in the modern
economy. By one recent estimate, the nation’s copy-
right and patent industries alone contributed almost
20 percent of private industry’s share of the U.S.
gross domestic product and were responsible for
close to 40 percent of all private industry growth.

Impressive as these numbers are, the profits
generated by these assets can be even more striking.
In 1986 media entrepreneur Ted Turner paid $1.6
billion for the MGM film studio, quickly selling off the
studio’s tangible assets—production and distribution
operations, film laboratory, and real estate—in a
deal that left him with $1.2 billion invested in the
copyrights to MGM’s film library, including such
classics as Casablanca, Gone with the Wind, and
The Wizard of Oz. In 2004, when MGM was again
on the block, analysts estimated that its James Bond
franchise alone was worth $1 billion, encompassing
not only DVD revenues from the 20 Bond films
already in the MGM library but also the revenues
to be earned from new releases, for which they
estimated profits at no less than $125 million for
each film, not counting product placements. In
1999, Salton Inc. paid George Foreman and his
partners $137.5 million to use the former heavy-
weight champion’s name and image to market the
Lean Mean Grilling Machine and other kitchen
products, a payday for which the boxer did not have
to land, or suffer, a single blow. 

Intellectual property, this most profitable of all
business assets, is also the least stable. One reason
is that—far more than any other business asset—

patents, copyrights, trademarks, and trade secrets
are constructed of legal rules. Equally important—
and far more than other legal doctrines—the rules
that define intellectual property are the subject of
constant change. Intellectual property’s boundary
lines are inherently uncertain and can shift from
one judicial decision to the next. When in 2000 a
federal court declared the patent on Prozac invalid,
the value of Eli Lilly shares plummeted more than 30
percent. In 2002 a judge ruled that rival suppliers
had not infringed Gemstar’s patents on an on-screen
program guide, and the company’s stock dropped
39 percent in value. The stock of VISX, a leading
vision-correction laser company, fell 41 percent after
a similar ruling. Smart business practice requires an
understanding of the forces that produce uncertainty
and change in intellectual property law and, if not
always the insight to predict their outcomes then,
at least, the ability to plan for them. 

Why are intellectual property rules so much more
mercurial than other property rules? (If real property
rules were similarly unstable, the Empire State
Building, fully rented one day, would be open to
squatters the next.) The answer stems from the fact
that intellectual assets—inventions, entertainment,
brand names, collections of data, trade secrets—
are information and, as such, are inexhaustible.
Unlike the Empire State Building, information can
be used by unlimited numbers of people without
impairing the ability of still other unlimited numbers
to use it, too. Lawmakers recognize that without
property rights to protect innovations from freeloading
competitors, businesses will hesitate to invest in
innovation—which is why they enact intellectual
property laws. But lawmakers also understand that
to impose intellectual property rights necessarily



91

means turning away prospective users who are
unable or unwilling to pay the price for access to
the protected information, even though their use
of the information will deprive no one else of it—
which is why they impose limitations on intellectual
property rights that would be unimaginable in the
case of other forms of property rights.

Intellectual assets have long lives: Patents last
for 20 years from the date of application, copyrights
can last 95 years or longer, and trademarks and
trade secrets are potentially perpetual, and there is
no more important intellectual property management
objective than to anticipate an intellectual asset’s
legal futures over its lifetime. If intellectual property
lawyers cannot precisely anticipate specific legal
changes, history shows that the forces producing
change in intellectual property law themselves wax
and wane and can offer a rough index for prediction.

The risks and rewards of intellectual assets are
no less manageable than the risks and rewards of
other business activities. However, the management
tools differ, and the experience of the most successful
intellectual asset companies reveals not only a
healthy respect for the margins and mishaps that
these assets can produce but also the need to merge
legal and business perspectives in managing these
assets. The central point is that every business
decision involving intellectual assets is ultimately a
legal decision and every legal decision is at bottom a
business decision. If intellectual property is economi-
cally too important to be left to lawyers, it is also
too legally charged to be left to managers.
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An internationally renowned legal historian, Lawrence
M. Friedman is a leading expositor of the history of
American law to a global audience of lawyers and
lay people alike—and a key figure in the law and
society movement. He is particularly well known for
treating legal history as a branch of general social
history. From his award-winning A History of
American Law first published in 1973 to his
American Law in the 20th Century published in
2002, his works have become classic textbooks
in legal and undergraduate education. He is the
recipient of six honorary law degrees and is a fellow
in the American Academy of Arts and Sciences.
Before joining the Stanford Law School faculty in
1968, he was a professor of law at the University of
Wisconsin Law School and at Saint Louis University
School of Law. Professor Friedman has an appoint-
ment (by courtesy) with the Stanford University
Department of History and the Department of 
Political Science.

The following is an excerpt from Professor
Friedman’s book Guarding Life’s Dark Secrets:
Legal and Social Controls Over Reputation,
Propriety, and Privacy (Stanford University Press,

November 2007).

. . .Three general trends or stories form the heart of
this book. First, I describe, chiefly for the nineteenth
century, a complicated network of doctrines that
seemed to be designed to protect reputation and
that operated chiefly for the benefit of respectable
men and women—people with reputations to 
protect. I call this network of doctrines the Victorian
compromise. The doctrines—about sexual behavior
notably—in practice seemed to lead to paradoxical
results. On the one hand, there were strict and

unbending rules of decency and propriety, but at
the same time the rules gave space for slippage, for
leeway, for second chances—for ways to protect and
shield respectable men and women who deviated
from the official norms. In this regard, it created for
them an important zone of privacy.

The second theme is the destruction of this
network and the death of the Victorian compromise.
The Victorian compromise was first attacked by
strong moralists, who detested its tolerance of sin.
Then, in the second half of the twentieth century the
Victorian compromise was attacked by the agents of
the permissive society. As a result, the old structure
was largely dismantled.

The third theme, which is closely related to the
second, examines privacy in our own times. And
here too there is a paradox. We live in a permissive
society. On the legal side the Supreme Court has
interpreted the Constitution to include a constitutional
right of privacy; and this has given ordinary people
much more leeway, much more freedom, especially
with regard to sex, reproduction, and choices of
intimate partners. On the other hand, the elites—
celebrities, public figures—have lost some of their
privacy rights. They no longer have the freedom
they once had to violate decency rules, with some
degree of impunity, under the sheltering wing of
the Victorian compromise.

At the end of the book I present a fourth
theme—a theme I can only touch upon. Law and
society have given ordinary people more privacy,
more leeway, more choices, but technology threatens
to take at least some of this away. More and more
the modern world is a world of surveillance. Cameras
are everywhere. Sophisticated devices can amass
dossiers on everybody; our whole lives can be
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There is an old saying: If you can’t be good, be careful.
This could have been the motto for many laws about
vice and sexual misconduct in the middle of the 
nineteenth century. Be discreet. If you must sin, sin
quietly and privately.

LAWRENCE M. FRIEDMAN
Guarding Life’s Dark Secrets: Legal and Social Controls
Over Reputation, Propriety, and Privacy

recorded, stored, and accessed—for what ultimate
purpose, nobody knows. But only future years will
tell us how this story turns out.

. . .

[S]ome legal institutions have the obvious aim of
shielding people against direct and unwarranted
attacks on reputation. Libel and slander laws protect
people who are victims of lies. What is even more
interesting are those legal institutions that act 
to protect the reputation of people who are not
innocent—people who are the victims, not of lies,
but of the bitter truth. And these legal institutions
are one of the main subjects of this book.

Take, for example, the crime of blackmail. 
Suppose that I demand money from a man and
threaten to reveal his guilty secret unless he pays
up. This is blackmail; this is an act labeled a serious
crime in many criminal codes. Yet who is the victim
here? It is a man who has committed a crime or
who has done some scandalous or awful act, one
that would blacken his reputation if the news got
out. Yet the law defines him as a victim. The black-
mailer will be the one to go to jail. When society
makes blackmail a crime, it does this not to protect
the innocent but curiously enough to protect the
guilty. (Whether the law actually has much of 
an impact on behavior one way or another is a 
different question.)

Blackmail is only one example of a more general
phenomenon. Take the old law about breach of
promise. If a man promises to marry a woman and
then backs out, she can sue him for damages. In
many cases her real complaint is that she had sexual
intercourse on the strength of his promise. For a
respectable woman loss of virginity and, especially,
birth of a bastard could have a devastating effect

on prospects of marriage and a middle-class life.
Sometimes the lawsuit or the threat of a lawsuit
could force the bounder to marry the woman and
salvage her reputation. Yet here too the woman,
like the blackmail “victim,” is hardly innocent. She
violated nineteenth-century norms. She was guilty
of fornication, which in many states was actually
a crime. But despite her sins and transgressions,
the law gave her this remedy. Like the victim of
blackmail, this sinner too was classified as a victim,
with the right to seek recourse from the man who
had victimized her.

The living law of prostitution is yet another 
example of protection for those who, in theory, had
forfeited the right to protection. Prostitutes them-
selves were mostly social pariahs. No social leaders
ever spoke out in favor of prostitution. Nonetheless,
prostitution flourished. There were brothels and
streetwalkers in every city. Once in a while the police
cracked down on the trade. They swept prostitutes
off the street, closed houses of prostitution, arrested
whole troops of “sporting” women. Yet, curiously
enough, prostitution itself for much of our history
was not actually illegal. Prostitutes were jailed as
vagrants, and brothel keepers could be prosecuted,
but buying and selling sex itself was not clearly
labeled a crime. What this meant is that customers
of prostitutes were immune from prosecution. All
the crusading zeal was directed against the women
(especially streetwalkers) and against madams and
landlords who ran disorderly houses. A screen of
silence, and even some aspects of the formal law,
shielded the men and protected their privacy and
their reputations.

The protective rules were related to a larger
legal phenomenon that I have called the Victorian
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compromise. This compromise put enormous 
emphasis on surface behavior. The official rules
remained in place, sometimes expressed in quite
general or absolute terms; meanwhile, the law in
action was quite different. There is a kind of double
standard. No real attempt is made to enforce the
official rules with vigor. They remain slogans or 
a kind of facade; or they are enforced selectively,
according to norms and rules that are never made
explicit. The legal position of prostitution is a good
example. It was never exactly legal but never exactly
illegal. There were thousands of women who sold
their bodies for a living, and these women all had
customers, men who came from every walk of life.
Obviously, any man who had sex with a prostitute or
visited a brothel was guilty of fornication or adultery;
and these were criminal acts in many states. Yet no
man was prosecuted for these crimes.

There is an old saying: If you can’t be good, be
careful. This could have been the motto for many
laws about vice and sexual misconduct in the middle
of the nineteenth century. Be discreet. If you must
sin, sin quietly and privately. If you keep what you
do under wraps, you can preserve your reputation,
your place in respectable society. A man lost his
reputation if he was a flagrant, blatant womanizer.
A woman who had sex outside marriage forfeited any
claims to decency. The same was true, of course,
for people who lied and cheated, who staggered
around the streets in a drunken fog, and so on. But
men and women who were careful, whose sins were
secret and well camouflaged, were able to avoid
most evil consequences. For much of the nineteenth
century it was not a person’s “private” life as such
that was decisive but rather the way he or she
managed this private life.

The Victorian compromise should not be 
dismissed as mere hypocrisy. The living law had a
curious double standard, but this had a purpose, at
least implicitly. Again, we can take prostitution as
an example. Men, people thought, had powerful
sex drives. They could not satisfy these drives with
respectable women. They had to find some other

outlet. It was useless to try to stamp out vice. What
society should aim at was moderation, control,
some way to keep the lid on. The laws relating to
prostitution were like laws against speeding today.
Nobody really thinks speed limits are totally effec-
tive. Everybody violates them from time to time.
Enforcement is a sometime thing. But the laws, 
at existing levels of enforcement, are not useless
or hypocritical. Arguably, they keep the amount
of speeding under control. If you took off the lid
entirely, who knows how fast and how recklessly
some drivers might drive on the roads.

. . .

The criminal justice system was supposed to
protect and maintain the traditional code by pun-
ishing those who violated that code. Paradoxically,
however, protection of the moral code also meant
something that on the surface seems totally incon-
sistent: protection of the very people who violated
the code—or to be more accurate, protection for
some of the people who violated it and for some
who violated it in a particular way. This was the
thrust of the Victorian compromise. In other words,
the law did two things at once. First, it defined
respectability, virtue, good reputation (reflecting
wider social norms). But second, it engaged in a
kind of cover-up. One strain or tendency in the
law actually acted to make it more difficult for 
respectable people to lose their reputations. This
subtle and implicit task worked to provide a kind of
limited safety valve for those who gave in to their
“animal” instincts. Some people (especially men)
who transgressed in certain ways got second
chances. The flesh, after all, was weak. In short,
law and society protected bourgeois respectability in
two quite distinct ways: first, by punishing (gross)
deviations from the standards; and, second, by
providing a shield or cover-up for some deviations
from those very standards. How and why this 
second job was accomplished is one of the themes
of this book.
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A leading expert on statutory interpretation and
legislative process, constitutional law, and sexual
orientation and the law, Jane Schacter focuses her
research on the concepts of democratic theory that
shape legal analysis and the constitutional dimensions
of judicial and legislative legitimacy. A well-respected
teacher, she was the recipient of numerous teaching
awards while professor of law at the University of
Wisconsin Law School. Earlier in her career, she was
a professor at the University of Michigan Law School,
an assistant attorney general in Massachusetts, an
associate at Hill & Barlow in Boston, and a law clerk
to Judge Raymond J. Pettine of the U.S. District
Court in Providence, R.I.

The following is an excerpt from Professor
Schachter’s paper “Unenumerated Democracy:
Lessons from the Right to Vote” (University of
Pennsylvania Journal of Constitutional Law, 2007).

I would venture to guess that if most constitutional
law types were asked to free associate the first case
they think of when hearing the term unenumerated
rights, Roe or Lochner would be blurted out the
most frequently. Or maybe Griswold. But probably
not cases like Reynolds v. Sims or Harper v. Virginia
Board of Elections, which recognized an equal right
to vote in the absence of explicit constitutional
language about voting. Although Reynolds and
Harper were controversial decisions in their own
time and still occasionally kick up a little dust, they
have not been nearly as hotly disputed or as publicly
controversial as, say, the modern privacy cases on
procreative autonomy.

In this Essay, I suggest that straying from more
familiar terrain and examining the right to vote
through the lens of the unenumerated-rights debate

can generate some valuable insights about that
debate. In particular, I stress two points. First, looking
at the right to vote from this vantage point suggests
the sharp limitations of enumeration as a guiding
concept in constitutional law. Enumeration as a norm
is plagued by significant uncertainties, including what
is arguably the crucial question: What counts as
enumeration? That is, just how specific does textual
enumeration need to be to satisfy the requirement?
I will suggest that “enumerationism” itself cannot
answer this key question and that it therefore does
not—and cannot—do the conceptual heavy lifting on
its own. In fact, the interpreter must rely on values
extrinsic to enumeration itself in order to implement
and give meaning to the enumeration norm. And the
selection of the relevant extrinsic values will—no
surprise—end up giving the interpreter the very kind of
discretion that enumeration itself aspires to cut off.

The second point I will explore relates to the 
normative justification for an enumeration require-
ment. Restricting constitutional rights to those
with a textual basis is conventionally defended as
promoting democracy by leaving more questions to
the political process. Democratic ideals are thus
likely to be among the extrinsic values that shape
the working contours of enumeration. But democ-
racy turns out to be a problematic justification for
enumerationism. It is paradoxical, I will argue, to
invoke democracy to object to a right that, like the
right to vote, is claimed to be precisely necessary
for democracy itself. I will argue, moreover, that
just as the meaning of enumeration is contestable,
so is the meaning of democracy itself. All of this
suggests, in turn, that there is considerable give
on both sides of the familiar, if crude, equation:
enumeration = democracy. . . .

JANE SCHACTER
William Nelson Cromwell Professor of Law

Unenumerated Democracy: Lessons from 
the Right to Vote
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For several reasons, democracy alone won’t work as the
relevant rule on specificity. One reason is that it is too
general to be of much help in determining the quantum
of specificity necessary in particular cases.

JANE SCHACTER
Unenumerated Democracy: Lessons from 
the Right to Vote

[I]n the face of a claim that a general constitu-
tional provision (like the Equal Protection Clause)
supports a specific right (like the equal right to vote),
the unenumerated-rights idea cannot autonomously
tell us what counts as enumeration. The enumeration
norm is, in this important sense, hollow at its core.
Put differently, this is a version of a baseline problem:
There simply is no interpretive standard of expected
specificity to which we can turn. Indeed, if there
were any such baseline, it would likely be one of
expected generality. The profusion of broad and
undetailed constitutional provisions makes it difficult
to cast textual specificity as the default position. It
is, thus, perverse for those devoted to the virtues
of writtenness to deny the fair interpretive inference
that flows from the character of much of the 
Constitution’s written text. . . .

This empty-enumeration problem suggests that
the metric for specificity must come from outside
the enumeration preference itself. Where else might
that metric be found? One favorite place that 
enumeration enthusiasts tend to turn is to theories
of originalism. While there is conceptual affinity
between enumerationism and originalism, it is 
important to distinguish between them. Originalism
is a contestable evidentiary theory of what the
possibly enumerating words mean. And often, of
course, original meaning is hotly disputed. One can
see a good and germane example of this interpretive
uncertainty by contrasting Raoul Berger’s and
William W. Van Alstyne’s reckonings of what, if
anything, the Fourteenth Amendment’s drafters
meant in relation to voting rights. 

Moreover, there is a significant potential tension
between enumerationism and originalism. The two
are often embraced by fellow travelers, but there

may well be more friction than harmony between
the two ideas. This is because enumeration of
broad values like equality (or free speech, liberty, or
republican government) might itself be understood
to militate against a search for any specific original
intent. The drafters’ very choice to employ broad
text would seem to support the idea that such
clauses were not intended to be tightly tethered
to any originally contemplated set of particular
problems. The character of the enumerated text,
in other words, might well be seen to undercut
the legitimacy of searching for the unenumerated,
specific, original intent.

If originalism does not work, perhaps a better
place to look to resolve the level of specificity 
necessary to constitute enumeration is to the values
driving the enumeration norm—that is, to the 
conceptual justification for insisting upon enumerated
text in the first instance. There is a range of plausible
answers to that question, but the most familiar and
important one flows from ideas about democracy.
The majoritarian would say that we should insist
upon enumeration because it leaves more decisions
to the political process and fewer to the courts. The
crude calculation is that the more textual specificity
that is required before a court can find a right, the
more democracy the polity gets.

For several reasons, democracy alone won’t work
as the relevant rule on specificity. One reason is that
it is too general to be of much help in determining
the quantum of specificity necessary in particular
cases. Consider the voting example: With the 
normative pull of democracy firmly in mind, we still
know that the Fourteenth Amendment contains a
general equality norm that does not exclude voting,
and we still don’t know if that is sufficiently specific
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to satisfy the demands of enumeration. And, as 
I have suggested, there are simply too many 
generalized constitutional commands to support
any categorical, democracy-driven requirement of
exacting specificity.

More importantly, perhaps, there is a deeper
paradox here: The democratic case against unenu-
merated rights is tautological when applied to a
right that is precisely claimed to be demanded by
democracy. How, in other words, can democracy be
the grounds to deny the equal-voting right said to be
vital to supporting democracy itself? Here we begin
to see a central point: The Constitution plays a neces-
sary, if contested, role in constituting democracy.

To put it another way, democracy is itself unenu-
merated. There are many textual provisions that
might be understood to articulate democratic norms
and values, but they don’t all point in the same
direction or correspond to the same underlying view
of democracy. The skeletal outlines of representative
democracy are traced in the Constitution, but much
about the meaning and requirements of democracy
is left to be decided. Broadly worded structural
provisions creating majoritarian political institutions
coexist with broadly worded norms about such core
democratic values as free expression, equality, liberty,
and citizenship. Sometimes, applying these different
provisions to the same set of facts produces different
results. And we must consider, not only these 
multiple pieces of democracy-shaping constitutional
text but also the structural inferences—inferences
that further complicate the concept of enumeration.
All of this makes it problematic to rely on simple
appeals to something thought self-evidently to be
“democracy” as a way to defeat constitutional rights
claimed to lack a sufficient basis in text.

Consider an example of the plural meanings of
democracy that can be distilled from the Constitution.
In Romer v. Evans, the Supreme Court struck down
a state constitutional initiative passed by Colorado
voters that would have eliminated existing laws
banning discrimination based on sexual orientation
and made gay persons categorically ineligible for the

protection of such laws. Different understandings of
democracy, each plausibly grounded in the federal
Constitution, might point in very different directions
in analyzing the constitutionality of the anti-gay rights
initiative. A majoritarian democrat would presumably
favor allowing the electorate to decide, by voting,
whether this kind of discrimination should be barred
or allowed. A republican democrat, by contrast, might
well object to giving the mechanisms of direct democ-
racy such broad latitude to trump and proactively
preempt policy decisions made by elected repre-
sentatives. And an advocate of cultural democracy
might object, on different grounds, to the sweeping
exclusion of gay persons from what the Romer Court
called the domain of “ordinary civic life.” 

Democracy, in other words, has multiple 
meanings that are sometimes sharply opposed.
This makes it hard to determine both what the
Constitution says about democracy and what it
means to use democracy as the value shaping the
contours of the enumeration norm. . . .

One might well ask whether voting is sui generis
in ways that limit the relevance of these points to
the larger debate about unenumerated rights. Let
me suggest that voting does plainly have special
relevance to democratic theory, but that the points
explored here are nevertheless suggestive for the
larger debate.

The empty-enumeration problem I have described
is as relevant to interpreting, say, the word “liberty”
in the Constitution as it is to interpreting the word
“equality” in the context of voting because the basic
issue is the same: The enumeration norm cannot
clearly tell us what counts as enumeration. Further,
the point about democracy being unenumerated
carries over, since the issue is the open texture of
democracy itself. The Constitution does not clearly
specify what democracy means, nor does it clearly
establish which clauses or amendments should
be seen as required by the democracy that the
Constitution helps to constitute. Nor, crucially, does
the Constitution clearly confine democracy to the
formal apparatus of politics. . . .
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for Graduate Studies

Mass Torts, in ENCYCLOPEDIA OF LAW & SOCIETY:
AMERICAN AND GLOBAL PERSPECTIVES, David
Clark, ed., Thousand Oaks, Calif.: Sage Publications,
2007.

Jurors in the Material World: Putting Tort Verdicts
in Their Social Context, ROGER WILLIAMS LAW
REVIEW (forthcoming).

Has the Fat Lady Sung? The Future of Mass Toxic
Torts, 26 REVIEW OF LITIGATION 883 (2007).

DANIEL E. HO
Assistant Professor of Law and Robert E. Paradise Fellow for Excellence in
Teaching and Research

Estimating Causal Effects of Ballot Order from a
Randomized Natural Experiment: The California
Alphabet Lottery, 1978–2002, PUBLIC OPINION
QUARTERLY (forthcoming). (with Kosuke Imai)

Evaluating Course Evaluations: An Empirical
Analysis of a Quasi-Experiment at the Stanford
Law School, 2000–2007, JOURNAL OF LEGAL
EDUCATION (forthcoming 2008).

MatchIt: Nonparametric Preprocessing for Parametric
Causal Inference, JOURNAL OF STATISTICAL
SOFTWARE (forthcoming). (with Kosuke Imai, Gary
King, and Elizabeth A. Stuart)

Viewpoint Diversity and Media Consolidation: 
An Empirical Study, 61 STANFORD LAW REVIEW
(forthcoming 2008).

The Impact of Damage Caps on Malpractice Claims:
Randomization Inference with Difference-in-
Differences, 4 JOURNAL OF EMPIRICAL LEGAL
STUDIES 69 (2007). (with John J. Donohue III)

Matching as Nonparametric Preprocessing for
Reducing Model Dependence in Parametric Causal
Inference, 15 POLITICAL ANALYSIS 199
(2007). (with Kosuke Imai, Gary King, and Elizabeth
A. Stuart)

CONGRESSIONAL AGENCY CONTROL: THE 
IMPACT OF STATUTORY PARTISAN 
REQUIREMENTS ON REGULATION, Working
Paper (2008).

ASSESSING POLITICAL POSITIONS OF MEDIA,
Stanford Law and Economics Olin Working Paper,
No. 343 (August 2007). (with Kevin M. Quinn)

PAMELA S. KARLAN

Kenneth and Harle Montgomery Professor of Public Interest Law and 
Co-Director, Supreme Court Litigation Clinic

CIVIL RIGHTS ACTIONS: ENFORCING THE
CONSTITUTION, New York: Foundation Press, 2nd
ed., 2007. (with John C. Jeffries, Jr., Peter W. Low,
and George A. Rutherglen)

CONSTITUTIONAL LAW, 2007 Supplement, New
York: Aspen Publishers, 5th ed., 2007. (with 
Geoffrey R. Stone, Louis M. Seidman, Cass R.
Sunstein, and Mark V. Tushnet)

THE LAW OF DEMOCRACY: LEGAL STRUCTURE
OF THE POLITICAL PROCESS, New York: 
Foundation Press, 3rd ed., August 2007. (with
Samuel Issacharoff and Richard H. Pildes)

Pluralists and Republicans, Rules and Standards:
Conflicts of Interest and the California Experience,
in CONFLICT OF INTEREST AND PUBLIC LIFE:
CROSS-NATIONAL PERSPECTIVES, Christine Trost
and Alison L. Gash, eds., New York: Cambridge
University Press, 2008. (with Karen Getman)

Compelling Interests/Compelling Institutions: Law
Schools as Constitutional Litigants, 54 UCLA LAW
REVIEW 1613 (August 2007).

Framing the Voting Rights Claims of Cognitively
Impaired Individuals, 38 MCGEORGE LAW 
REVIEW (2007).

Identifying the Barriers and Challenges to Voting
by Residents in Nursing Homes and Assisted
Living Settings, JOURNAL OF AGING & SOCIAL
POLICY (forthcoming). 

Judicial Independences, 95 GEORGETOWN LAW
JOURNAL 1041 (2007).

The Law of Small Numbers: Emerging Themes of
the Roberts Court, NORTH CAROLINA LAW 
REVIEW (forthcoming).

New Beginnings and Dead Ends in the Law of
Democracy (Symposium: Election Law and the
Roberts Court), 68 OHIO STATE LAW JOURNAL
743 (2007).

The Paradoxical Structure of Constitutional Litigation,
75 FORDHAM LAW REVIEW 1913 (2007).

Section 5 Squared: Congressional Power to Extend
and Amend the Voting Rights Act, 44 HOUSTON
LAW REVIEW 1 (2007).

Taking Politics Religiously: How Free Exercise
and Establishment Clause Cases Illuminate the
Law of Democracy (Harris Lecture), INDIANA
LAW JOURNAL (forthcoming).
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How Voting Rights Arose in Southern Courts (Book
Review: Brian K. Landsberg, FREE AT LAST TO
VOTE: THE ALABAMA ORIGINS OF THE 1865
VOTING RIGHTS ACT), LEGAL TIMES, June 25,
2007, p. 43.

MARK G. KELMAN
James C. Gaither Professor of Law and Vice Dean

THE HEURISTICS DEBATE: ITS NATURE AND
ITS IMPLICATIONS (book forthcoming).

MORAL HEURISTICS OR MORAL COMPETENCE?
(article forthcoming).

RISK AND RIGHTS (article forthcoming). (with
Barbara Fried)

REVISITING THE CITY RECOGNITION HEURISTIC
(article forthcoming). (with Nicholas Richman Kelman)

AMALIA D. KESSLER (MA ’96, PhD ’01)
Associate Professor of Law, Helen L. Crocker Faculty Scholar, and 
Associate Professor (by courtesy) of History

A REVOLUTION IN COMMERCE: THE PARISIAN
MERCHANT COURT AND THE RISE OF 
COMMERCIAL SOCIETY IN EIGHTEENTH-
CENTURY FRANCE, New Haven, Conn.: Yale
University Press, October 2007.

Our Inquisitorial Tradition: Equity Procedures, Due
Process, and the Search for an Alternative to the
Adversarial, in HISTORY OF THE COMMON LAW,
John H. Langbein, ed., New York: Foundation
Press (forthcoming).

Approches procédurales et institutionnelles de la
justice: La réponse contrastée américaine et
française á l’augmentation des procés civils “orientés
public,” in DROIT ET ÉCONOMIE (38e Congrès
du Mouvement Jeune Notariat), Paris: Mouvement
Jeune Notariat, November 2007.

DECIDING AGAINST CONCILIATION: THE 
NINETEENTH-CENTURY REJECTION OF A 
EUROPEAN TRANSPLANT AND THE RISE 
OF A DISTINCTIVELY AMERICAN IDEAL OF 
ADVERSARIAL ADJUDICATION, Working Paper
(2007).

MICHAEL KLAUSNER
Nancy and Charles Munger Professor of Business and Professor of Law

Economic Analysis of Corporate Law, in THE NEW
PALGRAVE DICTIONARY OF ECONOMICS, 2nd
ed., Lawrence E. Blume and Stephen Durlauf, eds.,
New York: Macmillan, 2008. (with Robert Daines) 

Reducing Directors’ Legal Risk, HARVARD 
BUSINESS REVIEW, April 2007, p. 28.

Analysis Reveals Low Director Liability Risk (Special
Report: Risk and Liability), DIRECTORSHIP,
June/July 2007, p. 23.

WILLIAM KOSKI (PhD ’03)
Eric and Nancy Wright Professor of Clinical Education; Director, Youth
and Education Law Project; and Professor (by courtesy) of Education

The Past, Present and Possible Futures of Educational
Finance Reform Litigation, in AMERICAN
EDUCATIONAL FINANCE ASSOCIATION 
HANDBOOK (forthcoming). (with Jesse Hahnel)

School Finance, in THE CHICAGO COMPANION
TO THE CHILD, Chicago, Ill.: University of Chicago
Press (forthcoming).

Achieving “Adequacy” in the Classroom,
27 BOSTON COLLEGE THIRD WORLD LAW 
JOURNAL 13 (2007).

Facilitating the Teacher Quality Gap? Collective
Bargaining Agreements, Teacher Hiring and
Transfer Rules, and Teacher Assignment Among
Schools in California, 2 EDUCATION FINANCE
AND POLICY 262 (2007). (with Eileen Horng)

When “Adequate” Isn’t: The Retreat From Equality
in Educational Law and Policy and Why it Matters,
56 EMORY LAW JOURNAL 545 (2007).

LARRY KRAMER
Richard E. Lang Professor of Law and Dean; Professor (by courtesy) of
History; and Professor (by courtesy) of Political Economy, Graduate School
of Business

Foreword, in BEYOND THE BIG FIRM: PROFILES
OF LAWYERS WHO WANT SOMETHING MORE,
Alan B. Morrison and Diane T. Chin, eds., New York:
Aspen Publishers, 2007.

Panel on Originalism and Pragmatism, in 
ORIGINALISM: A QUARTER-CENTURY OF 
DEBATE, Steven G. Calabresi, ed., Washington,
D.C.: Regnery Publishing, 2007.

Law School Education: Teaching Art, KOREA 
ECONOMIC DAILY, September 13, 2007, p. A38.

MARK A. LEMLEY (BA ’88)
William H. Neukom Professor of Law and Director, Stanford Program in
Law, Science & Technology

INTELLECTUAL PROPERTY IN THE NEW 
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TECHNOLOGICAL AGE, New York: Aspen 
Publishers, Rev. 4th ed., 2007. (with Robert P.
Merges and Peter Seth Menell)

INTELLECTUAL PROPERTY IN THE NEW 
TECHNOLOGICAL AGE, Statutory Supplement,
New York: Aspen Publishers, Rev. 4th ed., 2007.
(with Robert P. Merges and Peter Seth Menell)

A Search-Costs Theory of Trademark Defenses, in
TRADEMARK LAW AND THEORY: A HANDBOOK
OF CONTEMPORARY RESEARCH, Graeme 
Dinwoodie and Mark D. Janis, eds., 2007 / 97
TRADEMARK REPORTER 1221 (2007). (with
Stacey L. Dogan)

Are Universities Patent Trolls? 18 FORDHAM
INTELLECTUAL PROPERTY, MEDIA & ENTER-
TAINMENT LAW JOURNAL 611 (Spring 2008).

Grounding Trademark Law Through Trademark Use
(Response to Article by Graeme B. Dinwoodie
and Mark D. Janis), 92 IOWA LAW REVIEW 1669
(July 2007). (with Stacey L. Dogan)

Ignoring Patents, MICHIGAN STATE LAW REVIEW
(2008). 

The Limits of Claim Differentiation, 22 BERKELEY
TECHNOLOGY LAW JOURNAL 1389 (Fall 2007).

A New Balance Between IP and Antitrust, 8
SOUTHWESTERN JOURNAL OF LAW AND
TRADE IN THE AMERICAS 237 (2007).

Patent Holdup and Royalty Stacking, 85 TEXAS
LAW REVIEW 1991 (June 2007). (with Carl Shapiro) 

Rationalizing Internet Safe Harbors, ICFAI 
JOURNAL OF CYBER LAW (forthcoming) / 6
JOURNAL ON TELECOMMUNICATIONS & HIGH
TECHNOLOGY LAW 101 (Fall 2007).

Reply: Patent Holdup and Royalty Stacking, 85
TEXAS LAW REVIEW 2163 (June 2007). (with
Carl Shapiro)

Rethinking Patent Law’s Presumption of Validity,
60 STANFORD LAW REVIEW 45 (2007). (with
Douglas Lichtman)

Should a Licensing Market Require Licensing?
70 LAW AND CONTEMPORARY PROBLEMS 185
(Spring 2007).

Should Patent Infringement Require Proof of
Copying? 107 MICHIGAN LAW REVIEW 1525
(2007).

Should Property or Liability Rules Govern 
Information? 85 TEXAS LAW REVIEW 783 (2007).

(with Philip J. Weiser)

Spillovers, 107 COLUMBIA LAW REVIEW 257
(2007). (with Brett M. Frischmann)

Ten Things to Do About Patent Holdup of Standards
(and One Not To), 48 BOSTON COLLEGE LAW
REVIEW 149 (2007) / 6 ICFAI JOURNAL OF
INTELLECTUAL PROPERTY RIGHTS 38 (2007).

Terms of Use, 91 MINNESOTA LAW REVIEW 459
(2007).

The Trademark Use Requirement in Dilution
Cases, SANTA CLARA COMPUTER & HIGH
TECHNOLOGY LAW JOURNAL (forthcoming).
(with Stacey L. Dogan)

The (Unnoticed) Demise of the Doctrine of 
Equivalents, 59 STANFORD LAW REVIEW 955
(2007). (with John R. Allison)

What the Right of Publicity Can Learn from
Trademark Law, 58 STANFORD LAW REVIEW
1161 (2006) / 39 INTELLECTUAL PROPERTY
LAW REVIEW 383 (2007). (with Stacey L. Dogan)

DISTINGUISHING LOST PROFITS FROM 
REASONABLE ROYALTIES, Working Paper (May
2008).

THE TRADEMARK USE REQUIREMENT IN 
DILUTION CASES, Stanford Public Law Working
Paper, No. 1033165 (December 2007). (with
Stacey L. Dogan)

ARE UNIVERSITIES PATENT TROLLS? Stanford
Public Law Working Paper, No. 980776 (2007) /
FORDHAM INTELLECTUAL PROPERTY LAW
JOURNAL (forthcoming) / 7 ICFAI JOURNAL OF
INTELLECTUAL PROPERTY RIGHTS (forthcoming).

CATEGORICAL ANALYSIS IN ANTITRUST 
JURISPRUDENCE, Stanford Law and Economics
Olin Working Paper, No. 348 (2007) / 93 IOWA
LAW REVIEW (forthcoming). (with Christopher 
R. Leslie)

How to Make a Patent Market, 36 HOFSTRA LAW
REVIEW 257 (Winer 2007). (with Nathan Myhrvold)

IS THE PATENT OFFICE A RUBBER STAMP?
Stanford Public Law Working Paper, No. 999098
(July 2007). (with Bhaven N. Sampat)

LAWRENCE LESSIG
C. Wendell and Edith M. Carlsmith Professor of Law and Faculty 
Co-Director, Center for Internet and Society

CODE VERSION 2.0, New York: Basic Books, 2007.

Cyberspace and Freedom of Expression: What Things
Regulate Speech: CDA2.0 vs. Filtering, in LAW
AND SOCIETY APPROACHES TO CYBERSPACE,
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Paul Schiff Berman, ed., Burlington, Vt.: Ashgate
Publishing, August 2007.

Does Copyright Have Limits? Eldred v. Ashcroft and
its Aftermath, in OPEN CONTENT LICENSING:
CULTIVATING THE CREATIVE COMMONS, Brian
Fitzgerald, ed., Sydney: Sydney University Press,
2007.

Foreword, in FREEDOM OF EXPRESSION: 
RESISTANCE AND REPRESSION IN THE AGE OF
INTELLECTUAL PROPERTY, Kembrew McLeod,
Minneapolis: University of Minnesota Press, 2007.

(Re)creativity: How Creativity Lives, in COPYRIGHT
AND OTHER FAIRY TALES: HANS CHRISTIAN
ANDERSEN AND THE COMMODIFICATION OF
CREATIVITY, Helle Porsdam, ed., Northampton,
Mass.: Edward Elgar, 2007.

The Vision for the Creative Commons: What are
We and Where are We Headed? Free Culture, in
OPEN CONTENT LICENSING: CULTIVATING
THE CREATIVE COMMONS, Brian Fitzgerald, ed.,
Sydney: Sydney University Press, 2007. 

The Code of Privacy, 151 PROCEEDINGS OF 
THE AMERICAN PHILOSOPHICAL SOCIETY 283
(September 2007).

Foreword, 70 LAW AND CONTEMPORARY
PROBLEMS 1 (Spring 2007).

In Support of Network Neutrality, 3 I/S: A 
JOURNAL OF LAW AND POLICY FOR THE 
INFORMATION SOCIETY (2007).

Little Orphan Artworks, NEW YORK TIMES, 
May 19, 2008.

Public Must Fight to Maintain Net Neutrality, 
SAN FRANCISCO CHRONICLE, April 17, 2008,
p. B7. (with Ben Scott)

Lucasfilm’s Phantom Menace, THE WASHINGTON
POST, July 12, 2007, p. A23.

Credit Where Credit’s Due, HARPER’S MAGAZINE,
April 2007, p. 4.

Make Way for Copyright Chaos, THE NEW YORK
TIMES, March 18, 2007, section 4, p. 12.

I Blew It on Microsoft, WIRED, January 2007.

LAWRENCE C. MARSHALL
Professor of Law, David and Stephanie Mills Director of Clinical Education;
Associate Dean for Public Interest and Clinical Education; and Director,
Mills Legal Clinic of Stanford Law School 

Litigating in the Shadow of Innocence, 68 
UNIVERSITY OF PITTSBURGH LAW REVIEW 191
(2006/2007).

JENNY S. MARTINEZ
Associate Professor of Law and Justin M. Roach, Jr. Faculty Scholar

Antislavery Courts and the Dawn of International
Human Rights Law, 117 YALE LAW JOURNAL
550 (2008).

Process and Substance in the “War on Terror,”
108 COLUMBIA LAW REVIEW (forthcoming).

The Military Commissions Act and “Torture Lite”:
Something for a Great Nation to be Proud of? 48
HARVARD INTERNATIONAL LAW JOURNAL 58
(2007).

Understanding Mens Rea in Command 
Responsibility from Yamashita to Blaskic and 
Beyond, 5 INTERNATIONAL CRIMINAL 
JUSTICE 638 (2007).

Curbing the Misuse of the “Enemy Combatant”
Provision, THE WASHINGTON POST, July 6,
2007, p. A14.

The Real Verdict on Jose Padilla, THE 
WASHINGTON POST, August 17, 2007, p. A23.

Questions of Justice, THE NEW YORK TIMES, 
October 17, 2007, p. A27. (with Jack L. Goldsmith,
Charles Fried, and Jack M. Balkin)

Slave Trade on Trial: Lessons of a Great Human
Rights Law Success, BOSTON REVIEW, 
September/October 2007. 

The Law of Torture, in TORTURE, HUMAN RIGHTS
AND TERRORISM, Working Paper, No.17, Center
for Latin American Studies, University of California
at Berkeley (2007).

MIGUEL A. MÉNDEZ
Adelbert H. Sweet Professor of Law

EVIDENCE: THE CALIFORNIA CODE AND THE
FEDERAL RULES—A PROBLEM APPROACH, 
St. Paul, Minn.: Thomson/West, 4th ed., 2008.

EVIDENCE: A CONCISE COMPARISON OF THE
FEDERAL RULES WITH THE CALIFORNIA CODE,
St. Paul, Minn.: Thomson/West, 2nd ed., 2008.

EVIDENCE: A CONCISE COMPARISON OF THE
FEDERAL RULES WITH THE CALIFORNIA CODE,
St. Paul, Minn.: Thomson/West, 2007.

Apuntes Sobre El Proceso Penal Estadounidense,
REVISTA LEGAL DE LA UNIVERSIDAD 
METROPOLITANA (2008).

Comparing the Federal Rules of Evidence with the
California Evidence Code—Proposition 8 and the
Wisdom of Using Initiatives as a Rule-Making 
Device, SOUTHWESTERN LAW REVIEW (2008).
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Part VII. Relevance: Definition and Limitations—
Conforming the California Evidence Code to the
Federal Rules of Evidence, UNIVERSITY OF SAN
FRANCISCO LAW REVIEW (2008).

JOHN HENRY MERRYMAN
Nelson Bowman Sweitzer and Marie B. Sweitzer Professor of Law, Emeritus
and Affiliated Professor in the Department of Art, Emeritus

THE CIVIL LAW TRADITION: AN INTRODUCTION
TO THE LEGAL SYSTEMS OF EUROPE AND LATIN
AMERICA, Palo Alto, Calif.: Stanford University
Press, 3rd ed., 2007. (with Rogelio Pérez-Perdomo)

LAW, ETHICS AND THE VISUAL ARTS, Alphen
aan den Rijn, The Netherlands: Kluwer Law 
International, 5th ed., 2007. (with Albert E. Elsen
and Stephen K. Urice)

THINKING ABOUT THE SEVSO TREASURE,
Stanford Public Law Working Paper, No. 1105584
(March 2008).

THE GOOD FAITH ACQUISITION OF STOLEN
ART, Working Paper, October 2007.

DAVID MILLS
Senior Lecturer in Law

Corrupting the Harm Requirement in White Collar
Crime, (Symposium: New Directions for Corporate
Governance), 60 STANFORD LAW REVIEW 1371
(March 2008). (with Robert Weisberg)

ALISON D. MORANTZ
Associate Professor of Law; John A. Wilson Distinguished Faculty Scholar;
and Co-Director, Gould ADR Research Initiative

Has Devolution Injured American Workers? 
State and Federal Enforcement of Construction
Safety, 25 JOURNAL OF LAW, ECONOMICS &
ORGANIZATION (forthcoming).

DOES POST-ACCIDENT DRUG TESTING REDUCE
INJURIES? EVIDENCE FROM A LARGE RETAIL
CHAIN, Stanford Law and Economics Olin Working
Paper, No. 337 (2007). (with Alexandre Mas)

A. MITCHELL POLINSKY
Josephine Scott Crocker Professor of Law and Economics, Professor (by courtesy)
of Economics, Director, John M. Olin Program in Law and Economics, and
Senior Fellow, Stanford Institute for Economic Policy Research

HANDBOOK OF LAW AND ECONOMICS, 
Amsterdam: Elsevier, 2 volumes, 2007. (with
Steven Shavell)

Decoupling Liability: Optimal Incentives for Care
and Litigation, in ECONOMICS OF EVIDENCE,
PROCEDURE AND LITIGATION, Chris William
Sanchirico, ed., Northampton, Mass.: Edward
Elgar Publishing, 2007. (with Yeon-Koo Che)

The Theory of Public Enforcement of Law, in
HANDBOOK OF LAW AND ECONOMICS, 
A. Mitchell Polinsky and Steven Shavell, eds., 
Amsterdam: Elsevier, 2007.

The Welfare Implications of Costly Litigation for the
Level of Liability, in ECONOMICS OF EVIDENCE,
PROCEDURE AND LITIGATION, Chris William
Sanchirico, ed., Northampton, Mass.: Edward
Elgar Publishing, 2007. (with Daniel L. Rubinfeld)

A Damage-Revelation Rationale for Coupon
Remedies, 23 JOURNAL OF LAW, ECONOMICS
& ORGANIZATION 653 (October 2007). (with
Daniel L. Rubinfeld)

ROBERT L. RABIN
A. Calder Mackay Professor of Law

Controlling the Retail Sales Environment, in ENDING
THE TOBACCO PROBLEM: A BLUEPRINT FOR
THE NATION, Appendix L, Institute of Medicine,
2007.

Dissembling and Disclosing: Physician Responsibility
on the Frontiers of Tort Law, 57 DEPAUL LAW
REVIEW (2008).

Tobacco Control Strategies: Past Efficacy and
Future Promise, LOYOLA OF LOS ANGELES LAW
REVIEW (forthcoming).

The Case for Specially Compensating the Victims
of Terrorist Acts: An Assessment, 35 HOFSTRA
LAW REVIEW 901 (Spring 2007). (with Stephen
D. Sugarman)

Poking Holes in the Fabric of Tort: A Comment
(Response to Article by Catherine M. Sharkey and
John Fabian Witt), 56 DEPAUL LAW REVIEW
293 (Winter 2007).

Smoke Gets in Your Eyes (Book review: Allan M.
Brandt, THE CIGARETTE CENTURY: THE RISE,
FALL AND DEADLY PERSISTENCE OF THE
PRODUCT THAT DEFINED AMERICA, Basic
Books, 2007), AMERICAN SCIENTIST, September/
October 2007.
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DEBORAH L. RHODE
Ernest W. McFarland Professor of Law and Founding Director, Stanford
Center on Ethics

PROFESSIONAL RESPONSIBILITY AND 
REGULATION, New York: Foundation Press, 2nd
ed., 2007. (with Geoffrey C. Hazard)

WOMEN AND LEADERSHIP: THE STATE OF PLAY
AND STRATEGIES FOR CHANGE, San Francisco:
Jossey-Bass, August 2007. (with Barbara Kellerman)

TITLE IX TODAY, TITLE IX TOMORROW: GENDER
EQUITY IN COLLEGE ATHLETICS, Stanford, Calif.:
Stanford Center on Ethics, June 2007.

Politics and Pregnancy: Adolescent Mothers and
Public Policy, in THE REPRODUCTIVE RIGHTS
READER, Nancy Ehrenreich, ed., New York: New
York University Press, January 2008.

Gender Equity in College Athletics: Women Coaches
as a Case Study, STANFORD JOURNAL OF CIVIL
RIGHTS AND CIVIL LIBERTIES (forthcoming).

Foreword: Personal Satisfaction in Professional
Practice (Symposium: Perspectives on Lawyer
Happiness), 58 SYRACUSE LAW REVIEW 217
(April 2008).

Social Research and Social Change: Meeting the
Challenge of Gender Inequality and Sexual Abuse,
30 HARVARD JOURNAL OF LAW & GENDER 11
(2007).

The Subtle Side of Sexism, 16 COLUMBIA 
JOURNAL OF GENDER AND LAW 613 (2007).

Teaching Legal Ethics, 51 SAINT LOUIS 
UNIVERSITY LAW JOURNAL 1043 (Summer
2007).

Subtle Sexism Exists, THE NATIONAL LAW
JOURNAL, January 18, 2007.

Midlife Crisis for Title IX, SAN FRANCISCO
CHRONICLE, June 24, 2007, p. E1.

Appearance Issues, THE NATIONAL LAW 
JOURNAL, August 13, 2007.

Cleavage and Comb-Overs in Politics, NEW 
JERSEY LAW JOURNAL, August 17, 2007.

JANE SCHACTER
William Nelson Cromwell Professor of Law

CASES AND MATERIALS ON SEXUAL 
ORIENTATION AND THE LAW, St. Paul, Minn.:

West Publishing, 3rd ed., 2008. (with William B.
Rubenstein and Carlos A. Ball)

Unenumerated Democracy: Lessons from the Right
to Vote (Symposium: The Future of Unenumerated
Rights), 9 UNIVERSITY OF PENNSYLVANIA
JOURNAL OF CONSTITUTIONAL LAW 457 (2007).

KENNETH E. SCOTT ’56
Ralph M. Parsons Professor of Law and Business, Emeritus

Structured Products and ETFs, in NEW FINANCIAL
INSTRUMENTS AND INSTITUTIONS, Y. Fuchita
and R. Litan, eds., 2007.

Taking Shareholder Protection Seriously? in REFORM
OF CHINESE CORPORATE LAW: INTERNATIONAL
OBSERVATIONS, X. Zhao, ed., 2007 / 8 KOREAN
JOURNAL OF SECURITIES LAW 373 (2007).

THE ROLE OF CORPORATE GOVERNANCE IN
COPING WITH RISKS AND UNKNOWNS, Stanford
Law and Economics Olin Working Paper, No. 356
(April 2008).

Mortgage Delinquencies and Foreclosures, 
STATEMENT NO. 255 OF THE SHADOW 
FINANCIAL REGULATORY COMMITTEE, May 5,
2008.

Facilitating Mortgage Renegotiations: The Policy
Issues, STATEMENT NO. 255 OF THE SHADOW
FINANCIAL REGULATORY COMMITTEE, 
February 11, 2008.

The Usefulness of Hedge Fund Post-Mortems,
STATEMENT NO. 244 OF THE SHADOW 
FINANCIAL REGULATORY COMMITTEE, May 7,
2007.

STATEMENT ON THE INTERNATIONAL 
COMPETITIVENESS OF U.S. CAPITAL MARKETS,
Financial Economists Roundtable, September 7,
2007. (with Franklin Edwards), 19 JOURNAL OF
APPLIED CORPORATE FINANCE 54 (2007).

NORMAN W. SPAULDING ’97
Nelson Bowman Sweitzer and Marie B. Sweitzer Professor of Law and 
Associate Dean for Curriculum

Professional Independence in the Office of the
Attorney General, 60 STANFORD LAW REVIEW
(forthcoming).

Book Review (Christopher Waldrep, VICKSBURG’S
LONG SHADOW: THE CIVIL WAR LEGACY OF
RACE AND REMEMBRANCE), 25 LAW & HISTORY
REVIEW 640 (Fall 2007).

The Complicity of Attorneys, 93 CORNELL LAW
REVIEW (forthcoming). 
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JAYASHRI SRIKANTIAH
Associate Professor of Law (Teaching) and Director, Immigrants’ Rights Clinic

Perfect Victims and Real Survivors: The Iconic
Victim in Domestic Human Trafficking Law,
87 BOSTON UNIVERSITY LAW REVIEW 157
(February 2007).

HELEN STACY
Senior Lecturer in Law

HUMAN RIGHTS FOR THE 21ST CENTURY:
SOVEREIGNTY, CIVIL SOCIETY, CULTURE, 
Stanford, Calif.: Stanford University Press, 2008.

Universal Human Rights: World Scale Stages, in
WORLD SCALE AMBITIONS? D. Polumbo-Liu, ed.,
Raleigh-Durham, N.C.: Duke University Press, 2008.

Siding with the Angels: Manderson’s Proximity,
Levinas and the Soul of Law, 33 AUSTRALIAN
JOURNAL OF LEGAL PHILOSOPHY (forthcoming).

Liberation Theology: Democracy Promotion and
Invasion, 7 SANTA CLARA JOURNAL OF 
INTERNATIONAL LAW 318 (2007).

JEFF STRNAD
Charles A. Beardsley Professor of Law and Professor (by courtesy) of 
Economics

Taxation and the Evolution of Aggregate Corporate
Ownership Concentration: Comments, in TAXING
CORPORATE INCOME TAX IN THE 21ST 
CENTURY, Alan J. Auerbach, James R. Hines, and
Joel Slemrod, eds., New York: Cambridge University
Press, November 2007.

Deflation and the Income Tax, 59 TAX LAW 
REVIEW 243 (2007).

Should Legal Empiricists Go Bayesian?
9 AMERICAN LAW & ECONOMICS REVIEW 195
(Spring 2007).

KATHLEEN M. SULLIVAN
Stanley Morrison Professor of Law, Former Dean, and Director, Stanford
Constitutional Law Center

CONSTITUTIONAL LAW, New York: Foundation
Press, 16th ed., 2007. (with Gerald Gunther)

FIRST AMENDMENT LAW, New York: Foundation
Press, 3rd ed., 2007. (with Gerald Gunther)

Brief Amici Curiae of 274 Organizations in Support
of Roe v. Wade, Submitted in Turnock v. Ragsdale,
in THE REPRODUCTIVE RIGHTS READER, Nancy
Ehrenreich, ed., New York: New York University
Press, January 2008. (with Susan R. Estrich)

Introduction, in BEYOND THE BIG FIRM: PROFILES
OF LAWYERS WHO WANT SOMETHING MORE,
Alan B. Morrison, Diane T. Chin, eds., New York:
Aspen Publishers, 2007.

Free Speech (An Enigmatic Court? Examining 
the Roberts Court as it Begins Year Three), 35
PEPPERDINE LAW REVIEW 533 (March 2008).

Introduction (Symposium: Law of Democracy), 18
STANFORD LAW & POLICY REVIEW 234 (2007).

Tribute to James Oakes, NEW YORK LAW JOURNAL,
March 19, 2007, p. 2. (with William Treanor)

ALAN O. SYKES
James and Patricia Kowal Professor of Law

ECONOMICS OF TORT LAW, Vols. I & II, 
Cheltenham, U.K.: Edward Elgar Publishing, 2007.

RESEARCH HANDBOOK IN INTERNATIONAL
ECONOMIC LAW, Northampton, Mass.: Edward
Elgar, 2007. (with Andrew T. Guzman)

International Law, in HANDBOOK OF LAW AND
ECONOMICS, Vol. I, A. Mitchell Polinsky and
Steven Shavell, eds., Amsterdam: Elsevier, 2007.

Trade Remedy Laws, in RESEARCH HANDBOOK
IN INTERNATIONAL ECONOMIC LAW, Alan O.
Sykes and Andrew T. Guzman, eds., Northampton,
Mass.: Edward Elgar, 2007.

United States Courts and the Optimal Deterrence
of International Cartels: A Welfarist Perspective
on Empagran, in ANTITRUST STORIES, Eleanor
M. Fox and Daniel A. Crane, eds., New York:
Foundation Press, August 2007 / 3 JOURNAL OF
COMPETITION LAW & ECONOMICS 309 (2007).
(with Alvin K. Klevorick)

An Economic Analysis of State and Individual 
Responsibility Under International Law, 9 
AMERICAN LAW AND ECONOMICS REVIEW 72
(Spring 2007). (with Eric A. Posner)

Lex Loci Delictus and Global Economic Welfare:
Spinozzi v. ITT Sheraton Corp., 120 HARVARD LAW
REVIEW 1137 (2007). (with Jack L. Goldsmith)

Strict Liability Versus Negligence in Indiana Harbor,
(Special Issue Commemorating Twenty-Five Years
of Judge Richard A. Posner) 74 UNIVERSITY OF
CHICAGO LAW REVIEW 1911 (2007) / Stanford
Law and Economics Olin Working Paper, No. 332
(2007).

COMMENTARY ON UNITED STATES—FINAL
ANTIDUMPING DUTIES ON SOFTWOOD LUMBER
FROM CANADA, prepared for the American Law
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Institute Project on Principles of World Trade Law
(with Chad Bown) / WORLD TRADE REVIEW
(forthcoming).

THE GENESIS OF THE GATT, prepared for the
American Law Institute Project on Principles 
of World Trade Law. (with Douglas A. Irwin and 
Petros C. Mavroidis)

TRANSNATIONAL TORT LITIGATION AS A TRADE
AND INVESTMENT ISSUE, Stanford Law and
Economics Olin Working Paper, No. 331 (2007) /
JOURNAL OF LEGAL STUDIES (forthcoming).

BARTON H. “BUZZ” THOMPSON JR., JD/MBA ’76 (BA ’72)
Robert E. Paradise Professor of Natural Resources Law; Co-Director,
Woods Institute for the Environment; and Senior Fellow (by courtesy),
Freeman Spogli Institute for International Studies

THE ENDANGERED SPECIES ACT AND 
FEDERALISM: INNOVATIVE USES OF STATES
AND LOCAL GOVERNMENTS FOR SPECIES
CONSERVATION, Washington, D.C.: Resources for
the Future (forthcoming). (with Kaush Arha)

ENVIRONMENTAL LAW AND POLICY, New York:
Foundation Press, 2nd ed., 2007. (with James
Salzman)

Sustainable Agriculture Should Become New Farm
Bill Priority, SAN JOSE MERCURY NEWS, July 26,
2007, p. 15A. (with Katherine Ellison)

Transforming Ivory Towers to Eco-versities, 
STANFORD REPORT, August 22, 2007. (with
Jeff Koseff)

BARBARA VAN SCHEWICK
Assistant Professor of Law; Co-Director, Center for Internet and Society;
and Assistant Professor (by courtesy) of Electrical Engineering

Network Neutrality and the Economics of an 
Information Superhighway: A Reply to Professor
Yoo, 47 JURIMETRICS 383 (Summer 2007).
(with Brett M. Frischmann)

Toward an Economic Framework for Network 
Neutrality Regulation, 5 JOURNAL ON 
TELECOMMUNICATIONS AND HIGH TECHNOLOGY
LAW 329 (Winter 2007).

DAVID VICTOR
Professor of Law; Senior Fellow, Freeman Spogli Institute for International
Studies; Senior Fellow (by courtesy), Woods Institute for the Environment;
and Director, Program on Energy and Sustainable Development at the
Freeman Spogli Institute for International Studies

THE POLITICAL ECONOMY OF POWER SECTOR
REFORM: THE EXPERIENCES OF FIVE MAJOR
DEVELOPING COUNTRIES, New York: Cambridge
University Press, 2007. (with Thomas C. Heller)

Fragmented Carbon Markets and Reluctant Nations:
Implications for the Design of Effective Architectures,
in ARCHITECTURES FOR AGREEMENT: 
ADDRESSING GLOBAL CLIMATE CHANGE IN
THE POST-KYOTO WORLD, Joseph E. Aldy and
Robert N. Stavins, eds., New York: Cambridge
University Press, September 2007.

Politicizing Climate Policy: The Limits of Consensus,
CLIMATIC CHANGE (forthcoming). (with Danny
Cullenward)

Smoke and Mirrors, in Thomas Homer-Dixon,
Michael T. Klare, Sherri W. Goodman, Paul J. Kern
and David G. Victor, Debating Disaster: The World
is Not Enough, THE NATIONAL INTEREST
(online), January 2, 2008.

Blowhard in Chief: When it Comes to Global
Warming, it Doesn’t Much Matter Who is Sitting in
the White House, NEWSWEEK.COM, May 1, 2008.

The Engery Trap, NEWSWEEK.COM, March 3,
2008.

Asia’s Achilles Heel, NEWSWEEK.COM, February
28, 2008.

The Oil Paradox, NEWSWEEK, January 31, 2008.

The Only Practical Approach is to Pursue 
Technologies that Burn Coal More Clearly, BOSTON
REVIEW, January/February 2007, p. 15. (with
Danny Cullenward) 

Commentary, FORBES, April 20, 2007.

Hot Air Is Not Enough, NEWSWEEK, June 25,
2007.

Making Carbon Markets Work, SCIENTIFIC
AMERICAN.COM, September 26, 2007 / 
SCIENTIFIC AMERICAN, December 2007, 
p. 70. (with Danny Cullenward)

What Resource Wars? THE NATIONAL INTEREST,
November/December 2007.

Hot Air, NEWSWEEK.COM, December 2, 2007.

A REALISTIC POLICY ON INTERNATIONAL 
CARBON OFFSETS, Program On Energy And 
Sustainable Development Wording Paper, No. 74
(April 2008). (with Michael Wara)

MICHAEL WALD
Jackson Eli Reynolds Professor of Law, Emeritus

Child Abuse and Neglect, in THE CHICAGO
COMPANION TO THE CHILD, Chicago, Ill.: 
University of Chicago Press (forthcoming).
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FACULTY PUBLICATIONS 2007–2008

Visiting and Affiliated Faculty

Preventing Maltreatment, in COMMUNITY 
EFFORTS AT CHILD PROTECTION, New York:
Guilford Press (forthcoming).

DISCONNECTED YOUTH IN SAN FRANCISCO,
The Mayor’s Task Force on Transitional Youth, 
August 2007.

MICHAEL WARA ’06
Assistant Professor of Law, Research Fellow, Freeman Spogli Institute for
International Studies

The Clean Development Mechanism’s Early 
Performance, in CLIMATE CHANGE POLICY, 
S. Schneider, A. Rosencranz and O. Niles, eds.,
New York: Cambridge University Press, 2nd ed.,
forthcoming.

The Performance and Potential of the Clean 
Development Mechanism, UCLA LAW REVIEW
(forthcoming).

Is the Global Carbon Market Working? NATURE,
February 2007, p. 595.

A REALISTIC POLICY ON INTERNATIONAL 
CARBON OFFSETS, Program On Energy And 
Sustainable Development Working Paper, No. 74
(April 2008). (with David G. Victor)

ALLEN S. WEINER ’89
Senior Lecturer in Law and Co-Director, Stanford Program in 
International Law 

ENHANCING IMPLEMENTATION OF U.N. 
SECURITY COUNCIL RESOLUTION 1540: 
REPORT OF THE CENTER ON INTERNATIONAL
SECURITY AND COOPERATION, Stanford, Calif.:
Freeman Spogli Institute for International Studies,
September 2007 (with Chaim Braun, Michael May,
and Roger Speed).

INTERNATIONAL LAW, New York: Aspen 
Publishers, 5th ed., July 2007 (with Barry E. Carter
and Phillip R. Trimble).

Book Review (Stephen Neff, WAR AND THE LAW
OF NATIONS: A GENERAL HISTORY), 101
AMERICAN JOURNAL OF INTERNATIONAL LAW
241 (January 2007).

Hamdan, Terror, War, 11 LEWIS & CLARK LAW
REVIEW 997 (Winter 2007).

The Iran-United Sates Claims Tribunal: What
Lies Ahead? 6 LAW AND PRACTICE OF 
INTERNATIONAL COURTS AND TRIBUNALS: A
PRACTITIONERS’ JOURNAL 89 (April 2007).

ROBERT WEISBERG ’79
Edwin E. Huddleson, Jr. Professor of Law, and Director, Stanford Crimi-
nal Justice Center

Legal Process, in OXFORD INTERNATIONAL 
ENCYCLOPEDIA OF LEGAL HISTORY, New York:
Oxford University Press (forthcoming).

Margins of Error, in MAKING SENSE OF 
MISCARRIAGES OF JUSTICE, Austin Sarat, ed.,
New York: New York University Press (forthcoming).

Corrupting the Harm Requirement in White Collar
Crime (Symposium: New Directions for Corporate
Governance), 60 STANFORD LAW REVIEW 1371
(March 2008). (with David W. Mills)

How Sentencing Commissions Turned Out to 
Be a Good Idea, 12 BERKELEY JOURNAL OF
CRIMINAL LAW (forthcoming).

Losing the Lopezes, THE STANFORD DAILY, 
April 3, 2008, p. 4. 

VISITING AND AFFILIATED FACULTY

TIMOTHY R. HOLBROOK
Edwin A. Heafey, Jr. Visiting Professor of Law

U.S. PATENT LAW, Vols. I & II, Oxford: Oxford
University Press, forthcoming. (with Meredith 
Martin Addy)

PATENT LITIGATION AND STRATEGY, St. Paul:
Thomson West, 3rd ed., forthcoming. 
(with Kimberly A. More and Paul R. Michel)

The Risks of Early Commercialization of an 
Invention: The On-Sale Bar to Patentability, in 
INTELLECTUAL PROPERTY AND INFORMATION
WEALTH, P. Yu, ed., Prager Publishing, 2007.

Extraterritoriality in U.S. Patent Law, 49 WILLIAM
& MARY LAW REVIEW (forthcoming).

Patents for Poets, ST. LOUIS UNIVERSITY LAW
REVIEW (forthcoming).

Expressive Impact of Patents, 84 WASHINGTON
UNIVERSITY LAW REVIEW 573 (2007).

Obviousness in Patent Law and the Motivation 
to Combine: A Presumption-Based Approach,
WASHINGTON UNIVERSITY LAW REVIEW, Slip
Opinions, March 21, 2007.

The Return of the Supreme Court to Patent Law,
1 AKRON INTELLECTUAL PROPERTY JOURNAL
1 (2007).
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YIFAT HOLZMAN-GAZIT, JSM ’94, JSD ’97
Visiting Professor of Law

LAND EXPROPRIATION IN ISRAEL: LAW, 
CULTURE AND SOCIETY, Burlington, Vt.: Ashgate
Publishing, 2007.

Mutual Bonds: Media Frames and the Israeli High
Court of Justice, 33 LAW & SOCIAL INQUIRY
(Winter 2008). (with Bryna Bogoch)

LAW IN THE BOOKS AND LAW IN THE NEWS,
Working Paper. 

PUBLIC ATTITUDES TOWARDS COMMISSIONS
OF INVESTIGATION IN THE WAKE OF THE 
SECOND LEBANON WAR: A PANEL SURVEY OF
ISRAELI SOCIETY, Working Paper.

TEXTS OF CONSTITUTIONAL PROPERTY AND
THE CULTURE OF READING CONSTITUTIONAL
TEXTS, Working Paper. 

BARBARA OLSHANSKY ’85
Leah Kaplan Visiting Professor in Human Rights

THE CASE FOR IMPEACHMENT: THE LEGAL
ARGUMENT FOR REMOVING PRESIDENT
GEORGE W. BUSH FROM OFFICE, New York:
Thomas Dunne Books, 2007. (with Dave Lindorff)

DEMOCRACY DETAINED: SECRET 
UNCONSTITUTIONAL PRACTICES IN THE U.S.
WAR ON TERROR, New York: Seven Stories Press,
August 2007.

MADHAV RAJAN
Professor (by courtesy) of Law, Stanford Law School and Gregor G. Peterson
Professor of Accounting, Stanford Graduate School of Business

COST ACCOUNTING: A MANAGERIAL EMPHASIS,
Upper Saddle River, N.J.: Pearson Prentice-Hall,
13th ed., December 2007. (with C. Horngren, S.
Datar, C. Ittner, and G. Foster)

Conservatism, Growth, and Return on Investment,
12 REVIEW OF ACCOUNTING STUDIES 325
(September 2007). (with M. Soliman and S.
Reichelstein)

Insider Trades and Private Information: The Special
Case of Delayed-Disclosure Trades, 20 REVIEW
OF FINANCIAL STUDIES 1833 (Winter 2007).
(with S. Cheng and V. Nagar)

Resource Allocation Auctions Within Firms, 45
JOURNAL OF ACCOUNTING RESEARCH 915
(December 2007). (with S. Baiman, M. Fischer,
and R. Saouma)

JACK RAKOVE
Professor (by courtesy) of Law, Stanford Law School; William Robertson
Coe Professor of History and American Studies; and Professor of Political
Science, Stanford University

JAMES MADISON AND THE CREATION OF 
THE AMERICAN REPUBLIC, New York: Pearson/
Longman, 3rd ed., 2007.

Confederation and Constitution, in THE CAMBRIDGE
HISTORY OF LAW IN AMERICA, Vol. I, Michael
Grossberg and Christopher Tomlins, eds., New York:
Cambridge University Press, 2008.

Book Review (Sanford Levinson, OUR 
UNDEMOCRATIC CONSTITUTION: WHERE THE
CONSTITUTION GOES WRONG—AND HOW WE
CAN CORRECT IT), 6 ELECTION LAW JOURNAL
308 (Summer 2007).

The Original Justifications for Judicial 
Independence, 95 GEORGETOWN LAW JOURNAL
1061 (April 2007).

ROBERT STAIGER
Affiliated Faculty

TRADE AGREEMENTS AS ENDOGENOUSLY 
INCOMPLETE CONTRACTS, Centre for Economic
Policy Research Discussion Paper, No. 6037.
(with Henrik Horn and Giovanni Maggi)

JONATHAN ZITTRAIN
Visiting Professor of Law 

ACCESS DENIED, Boston: MIT Press, 2008. 
(with Ronald J. Deibert, John G. Palfrey, and Rafal
Rohozinski)

THE FUTURE OF THE INTERNET—AND HOW
TO STOP IT, New Haven: Yale University Press,
2008.

SPAM WORKS: EVIDENCE FROM STOCK TOUTS
AND CORRESPONDING MARKET ACTIVITY,
Harvard Public Law Working Paper, No. 135 / Oxford
Legal Studies Research Paper, No. 43 (2007).
(with Laura Frieder)
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Faculty Scholar and Fellow Positions, 
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ENDOWED PROFESSORSHIPS

THE WILLIAM F. BAXTER – VISA INTERNATIONAL 
PROFESSORSHIP IN LAW
Current holder: Richard Craswell

THE CHARLES A. BEARDSLEY PROFESSORSHIP IN LAW
Current holder: Jeff Strnad

THE C. WENDELL AND EDITH M. CARLSMITH 
PROFESSORSHIP IN THE SCHOOL OF LAW
Current holder: Lawrence Lessig

THE WARREN CHRISTOPHER PROFESSORSHIP IN THE
PRACTICE OF INTERNATIONAL LAW AND DIPLOMACY
Current holder: William H. Taft IV

THE JOSEPHINE SCOTT CROCKER PROFESSORSHIP IN
LAW AND ECONOMICS
Current holder: A. Mitchell Polinsky

THE WILLIAM NELSON CROMWELL PROFESSORSHIP 
IN LAW
Current holder: Jane Schacter

THE JUDGE JOHN CROWN PROFESSORSHIP IN LAW
Current holder: George Fisher

THE JUDGE JOHN W. FORD PROFESSORSHIP IN DISPUTE
RESOLUTION 
Current holder: Deborah R. Hensler

THE W. A. FRANKE PROFESSORSHIP IN LAW AND BUSINESS
Current holder: Joseph A. Grundfest ’78 

THE JAMES C. GAITHER PROFESSORSHIP IN LAW
Current holder: Mark G. Kelman 

THE EDWIN E. HUDDLESON, JR. PROFESSORSHIP IN LAW
Current holder: Robert Weisberg ’79 

THE DEANE F. AND KATE EDELMAN JOHNSON 
PROFESSORSHIP IN LAW
Current holder: Henry T. Greely (BA ’74)

THE MARION RICE KIRKWOOD PROFESSORSHIP IN LAW
Current holder: Lawrence M. Friedman

THE JAMES AND PATRICIA KOWAL PROFESSORSHIP IN
THE SCHOOL OF LAW
Current holder: Alan O. Sykes 

THE RICHARD E. LANG PROFESSORSHIP AND DEANSHIP
IN THE SCHOOL OF LAW  
Current holder: Larry Kramer

THE STELLA W. AND IRA S. LILLICK PROFESSORSHIP 
IN LAW
Current holder: Paul Goldstein

THE A. CALDER MACKAY PROFESSORSHIP AT STANFORD
LAW SCHOOL
Current holder: Robert L. Rabin

THE ERNEST W. MCFARLAND PROFESSORSHIP IN LAW
Current holder: Deborah L. Rhode

THE CHARLES J. MEYERS PROFESSORSHIP IN LAW AND
BUSINESS
Current holder: Ronald J. Gilson

THE KENNETH AND HARLE MONTGOMERY PROFESSORSHIP
IN PUBLIC INTEREST LAW
Current holder: Pamela S. Karlan

THE STANLEY MORRISON PROFESSORSHIP IN LAW
Current holder: Kathleen M. Sullivan

THE NANCY AND CHARLES MUNGER PROFESSORSHIP OF
BUSINESS AT STANFORD LAW SCHOOL
Current holder: Michael Klausner

THE WILLIAM H. NEUKOM PROFESSORSHIP IN LAW
Current holder: Mark A. Lemley (BA ’88)

THE GEORGE E. OSBORNE PROFESSORSHIP IN LAW
Current holder: Richard Thompson Ford (BA ’88)  

THE ROBERT E. PARADISE PROFESSORSHIP IN NATURAL
RESOURCES LAW
Current holder: Barton H. Thompson Jr., JD/MBA ’76 (BA ’72)

THE RALPH M. PARSONS PROFESSORSHIP IN LAW AND
BUSINESS
Current holder: Joseph Bankman

THE PRITZKER PROFESSORSHIP IN LAW AND BUSINESS
Current holder: Robert M. Daines

ENDOWED POSITIONS
Stanford Law School Endowed Professorships, Faculty Scholar and 

Fellow Positions, Visiting Professorships, and Directorships
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ENDOWED POSITIONS
Stanford Law School Endowed Professorships, Faculty Scholar and 
Fellow Positions, Visiting Professorships, and Directorships

THE JACKSON ELI REYNOLDS PROFESSORSHIP IN LAW
Current holder: R. Richard Banks (BA/MA ’87)

THE FREDERICK I. RICHMAN PROFESSORSHIP IN LAW
Current holder: Janet Cooper Alexander (MA ’73)

THE WILLIAM W. AND GERTRUDE H. SAUNDERS 
PROFESSORSHIP IN LAW
Current holder: Barbara H. Fried

THE WM. BENJAMIN SCOTT AND LUNA M. SCOTT 
PROFESSORSHIP IN LAW
Current holder: G. Marcus Cole

THE LEWIS TALBOT AND NADINE HEARN SHELTON 
PROFESSORSHIP IN INTERNATIONAL LEGAL STUDIES
Current holder: Thomas C. Heller

THE ADELBERT H. SWEET PROFESSORSHIP IN LAW
Current holder: Miguel A. Méndez

THE NELSON BOWMAN SWEITZER AND MARIE B. SWEITZER
PROFESSORSHIP IN LAW
Current holder: Norman W. Spaulding ’97

THE ERIC AND NANCY WRIGHT PROFESSORSHIP FOR
CLINICAL EDUCATION
Current holder: William S. Koski (PhD ’03)

ENDOWED FACULTY SCHOLAR AND FELLOW POSITIONS 

THE BERNARD D. BERGREEN FACULTY SCHOLAR
Current holder: Michele Landis Dauber

THE HELEN L. CROCKER FACULTY SCHOLAR
Current holder: Amalia D. Kessler (MA ’96, PhD ’01)

THE DEANE F. JOHNSON FACULTY SCHOLAR
Current holder: Mariano-Florentino Cuéllar (MA ’96, PhD ’00)

THE ROBERT E. PARADISE FACULTY FELLOW FOR 
EXCELLENCE IN TEACHING AND RESEARCH
Current holder: Daniel E. Ho

THE JUSTIN M. ROACH, JR. FACULTY SCHOLAR
Current holder: Jenny S. Martinez

THE JOHN A. WILSON DISTINGUISHED FACULTY SCHOLAR
Current holder: Alison D. Morantz

ENDOWED VISITING PROFESSORSHIPS

THE EDWIN A. HEAFEY, JR. VISITING PROFESSORSHIP
Current holder: Timothy R. Holbrook

THE LEAH KAPLAN VISITING PROFESSORSHIP IN HUMAN
RIGHTS
Current holder: Barbara J. Olshansky ’85

THE HERMAN PHLEGER VISITING PROFESSORSHIP
Current holder: John Harrison

ENDOWED DIRECTORSHIPS

THE DAVID AND STEPHANIE MILLS LAW DIRECTORSHIP
FOR CLINICAL EDUCATION
Current holder: Lawrence C. Marshall
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